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MR»  PRESIDING  JUSTICE  DEMPSEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  appeal  is  from  an  order  granting  the  petition 
of  the  appellee  for  the  temporary  custody,  during  the  month  of 
August  1959»  of  the  three  minor  children  of  the  parties.   Various 
Issues  were  originally  raised  on  appeal,  but  by  stipulation  of 
the  petitioner  and  the  respondents  it  was  agreed  that  this  court 
should  hear  the  cause  upon  the  merits  only  and  that  all  other 
issues  would  be  eliminated. 

Susan  S.  Hansen  and  Duncan  N.  Hansen  were  divorced 
in  April  1959«   The  divorce  was  obtained  by  Susan  Hansen  on  the 
grounds  of  cruelty,  and  the  custody  of  the  children,  Nancy,  now 
6  years  of  age,  Charles,  4,  and  Laura,  2,  was  given  to  the 
mother. 

On  May  24,  1959 j  Susan  Hansen  was  found  murdered 
in  her  home.   Duncan  Hansen  has  been  indicted  for  this  crime 
and  is  now  in  the  County  Jail  of  Cook  County  awaiting  trial. 
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Rlchard  B.  Hansen,  a  brother  of  Duncan,  took  the  children  to 
hia  home.   They  have  continued  to  reside  there  with  the  approval 
of  the  trial  court,  who  permitted  them  to  remain  with  him  pending 
the  court's  final  determination  as  to  their  permanent  custody. 

The  petitioner  is  the  maternal  grandfather  of  the 
children.   They  have  visited  him  a  few  times  since  living  with 
their  uncle,  Richard,  and,  in  the  past  years,  have  spent  some 
part  of  the  summer  with  him  at  the  summer  home  in  Michigan,   The 
petition  stated  that  he  would  be  having  his  vacation  during  the 
month  of  August  and  that  he  desired  to  have  the  children  with 
himj  that  the  children  would  be  under  the  supervision  of  the 
petitioner,  who  is  a  physician  and  surgeon.   The  answer  of  the 
respondents  opposed  the  petition  and  averred  that  the  grandfather 
believed  Duncan  guilty  of  the  murder  of  Susan  and  that  the 
resultant  hostility  toward  the  respondent  would  be  detrimental 
to  the  welfare  of  the  children j  that  Nancy  was  expected  to  be 
a  material  witness  at  the  criminal  trial  for  her  father  and 
that  he  might  be  deprived  of  this  testimony  if  she  were  out 
of  the  state  at  the  time  of  his  trial.   In  addition  thereto, 
before  the  trial  court  and  before  this  court,  it  was  argued 
that  the  grandfather  might  attempt  to  influence  the  child 
against  her  father  and  cause  her  to  alter  her  expected  testimony. 

Dr.  Shambaugh  testified  in  support  of  his  petition. 
He  assured  the  court  that  while  the  children  were  visiting  him 
they  would  not  hear  anything  about  the  trial  of  Duncan  or  the 
tragedy  that  took  place.   A  psychologist,  who  had  visited  Dr. 
Shambaugh  at  his  summer  home,  testified  that  he  was  familiar 
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with  the  surroundings,  that  the  home  had  excellent  facilities 
for  play  and  that  It  was  a  desirable  place  for  the  children  to 
spend  a  vacation.,   No  evidence  was  presented  to  the  court  by 
the  respondents.   Raymond  I.  Suekoff,  who  had  been  appointed 
guardian  ad  litem  for  the  children,  testified  that  he  had 
visited  them  three  times  at  the  Hansen  home  and  found  It  to  be 
an  ideal  place  for  them.   In  a  statement  to  the  court  he  said 
that  he  saw  no  reason  why  the  children  should  be  deprived  of  an 
opportunity  to  associate  with  their  grandfather  during  a  vacation. 

At  the  time  of  the  hearing  the  date  for  the  trial 
of  Duncan  Hansen  had  not  been  definitely  decided.   Since  then 
it  has  been  set  for  September  21s  1959->      Under  the  court's  order 
the  children  are  to  be  returned  on  August  29 j  1959.  Accordingly, 
they  will  be  in  this  Jurisdiction  at  the  time  of  the  trial  and 
will  have  been  living  with  Richard  Hansen  several  weelcs  prior 
to  the  trial.   If  the  children  are  not  returned  on  the  date 
ordered,  the  criminal  trial  certainly  would  be  postponed  until 
such  time  as  Nancy  became  available.   She  has  made  at  least  three 
statements  which  show  what  her  testimony  will  be.   One  was  at  the 
Coroner's  inquest^  a  second  was  made  to  the  State's  Attorney  in 
the  presence  of  the  guardian  ad  litem^  and  a  third  has  been  made, 
since  the  hearing  in  the  trial  court,  to  an  attorney  representing 
the  defendant.   It  appears  that  all  these  statements  were  of  the 
same  purport.   There  is  nothing  In  the  record  before  us  to  support  v 
the  contention  of  the  respondents  that  the  grandfather  would 
attempt  to  Influence  the  child  against  her  father  or  would 
endeavor  to  have  her  change  these  statements  or  her  testimony. 
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The  grandfather,  in  response  to  the  trial  court's  quectlonSj 
assured  the  court  that  she  would  hear  nothing  about  the  trial 
or  the  tragedy,  and  that  she  would  be  treated  exactly  as  she  had 
been  during  her  weekends  with  him. 

The  only  question  before  this  court  ie  whether  or 
not  the  chancellor  properly  exercised  his  discretion  In  per- 
mitting the  children  to  visit  the  petitioner.   The  Illinois 
divorce  statute  confers  upon  the  trial  court  a  wide  discretion 
in  determining  to  whom  the  temporary  or  permanent  custody  of 
children  shall  be  awarded.   111.  Rev.  Stat.  19578  ch.  ^,  §19, 
However,  the  exercise  of  this  discretion  is  subject  to  review. 
The  primary  factor  which  should  always  influence  the  court's 
decision  is  the  best  interest  and  welfare  of  the  children, 
Nye  V.  Nye,  i|-ll  111.  it08|  Cohn   v.  Scott,  231  111.  556| 
Fountaine  v.  Fountaine,  9  111.  App.  2d  482. 

In  the  case  before  us  the  trial  jisflge  carefully 
considered  the  problem  before  him,  having  in  aind  the  best 
interests  of  th©  children,  and  he  concluded  that  their  welfare 
would  be  best  served  by  allowing  them  to  travel  to  Michigan 
with  their  maternal  grandfather  for  th©  month  of  August.   We 
believe  the  chancellor  was  acting  within  his  discretionary 
powers  in  permitting  this,  and  for  this  reason  we  affirm  hie 
decision.   The  mandate  of  this  court  is  to  Issue  forthwith. 

AFFIRMED. 

McCORMIOK  AND  SCHWARTZ,  JJ.  CONCUR. 
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MR,  PRESIDING  JUSTICE  DEMPSEY  DELIVERED 
THE  OPINION  OF  THE  COURT » 

The  defendant 5  Vito  Cerino,  was  charged  with  contribu- 
ting to  the  delinquency  of  Judith  McKinney,  a  minor  age  l6, 
by  having  sexual  relations  with  her  in  June  1957.  The 
information,  which  was  filed  in  ^fey  1958,  was  signed  by 
her  mother 5  Ruth  Skebelsky„  Cerino  ^^^as  found  guilty  in  a 
nonjury  trial  and  was  fined  $200 ,00 „  He  contends  that  the 
evidence  was  insufficient  to  sustain  the  convictiono 

The  prosecutrix  testified  that  she  first  met  the 
defendant,  a  bondsman,  when  he  posted  bond  for  her,  following 
her  arrest  in  June  1957,  on  a  loitering  and  disorderly  conduct 
charge.   She  said  he  told  her  that  he  was  supplying  the  bond 
at  the  request  of  the  man  with  whom  she  was  living^  that  he 
had  been  paid  only  $5'0.00  of  his  $150.00  fee,  and  "if  you 
have  intercourse  with  me  we  can  forget  about  the  rest  of 
the  bond."   She  said  she  had  sexual  relations  with  him 
once  in  a  hotel  room  and  twice  in  his  office.   She  further 
testified  that  she  made  friendly  visits  to  his  office  at 
various  other  timeSe 
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The  defendant  acknowledged  that  the  girl,  whom  he  knew 

as  Corlnna  Jones,  visited  his  office  hut  he  denied  the  acts 

of  intercourse o  Four  witnesses  testified  to  the  defendant's 

good  reputation  for  moral  character.  He  testified  that  he 

was  h5   years  of  age,  had  been  married  for  l8  years  and  had 

a  daughter  9  years  old  and  a  son  16  years  oldc   He  also 

stated  that  subsequent  to  the  filing  of  the  information 

Mrs,  Skebelsky  came  to  his  office  and  said  she  would  not 

press  charges  against  him  or  anyone  else  if  he  would  help 

her  get  back  clothes  and  jewelry,  valued  at  $6,000,00,  which 

her  daughter  had  stolen  from  her  about  two  months  earlier. 

This  charge  was  not  denied  by  Mrs,  Skebelsky,  who,  in  her 

testimony,  admitted  having  talked  with  him  in  his  office. 

The  girl  stated  she  knew  her  mother  offered  to  drop  the 

charges  if  she  got  her  property  or  $65000.00  from  the 
defendant , 

The  courts  of  Illinois  have  repeatedly  held  that 
while  accusations  of  sex  violations  are  easily  made,  the 
charges  are  hard  to  prove  and  are  much  more  difficult  to 
defend,  however  Innocent  an  accused  may  be.  To  sustain  a 
conviction  on  such  charges  the  testimony  of  the  prosecutrix 
must  be  clear  and  convincing  or  must  be  corroborated.  People 
V.  Goard,  U  111.  2d  ^95|  People  v.  Williams,  hlh   111.  I+II+. 
Here  there  was  no  corroboration 5  therefore,  we  must  determine 
if  the  testimony  of  Judith  McKinney  was  of  the  required 
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character  and  if  the  evidence  in  its  entirety  justifies  the 

finding  of  guilty o 

r  The  record  shows  that  she  ran  away  from  home  at  1^ 
and  gave  birth  to  an  illegitimate  child  shortly  thereafter. 
She  had  been  arrested  several  times  and  had  been  in  various 
institutions^  she  had  been  in  the  Illinois  State  Training 
School  for  Girls,  had  been  a  runaway  from  that  school  and 
had  been  arrested  for  violation  of  parole?  she  lied  about 
her  age  and  her  name 5  she  lived  with  different  men  and  was- 
used  as  a  prostitute 5  she  stole  personal  property  worth 
thousands  of  dollars  from  her  mother  and  was  under  the 
custody  of  the  juvenile  authorities  at  the  time  of  the  trial. 
Clearly 5  the  young  lady  was  devoid  of  almost  all  moral 
inhibitions.   This  does  not  necessarily  make  her  tesi:imony 
untrue  but  it  does  cast  suspicion  upon  it  and  compels  us  to 
view  her  accusations  with  skepticism.  And  when,  together  with 
this  questionable  testimony,  we  consider  that  11  months  passed 
before  the  charge  was  brought,  that  her  mother  signed  the 
information  and  thereafter  offered  to  drop  the  case  if  the 
defendant  would  have  her  clothing  and  jewelry  returned,  we 
cannot  say  that  the  State's  evidence  meets  the  requirements  of 
the  law.  We  do  not  believe  the  defendant  was  proven  guilty 
beyond  a  reasonable  doubt  and  the  judgment  must  be  reversed. 

Judgment  reversedo 

Schwartz  and  McCormick,  JJ.,  concuTo 
Abstract  onlyo  / 
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GENE  MARCHESI,   d/b/a  Frecport 
Lincoln-'^'ercury  Co», 

Defendant-Appellant • 
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Appeal  fron  the 
Circuit  Tourt  of 
Winnebafo  Couaty, 
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IOmT,   J. 

The  plaintiff -appellee,  Kenry  Wetb,  broiifvht   suit  afainat 
the  defendant-appellaat.  Gene  Ilarchesi,  d/fc/a  Freeport  Lincoln 
-l^rcury  Co,,  and  the  defendant  Coiaiaercial  Credit  Corporation., 
for  da«ia,res  in  connection  with  a  contract  relatin.r  to,   or  for 
wrongful  repossession  aid  conversion  of,   an  autoriobile.     The 
Trial  Court,  hearing  the  case  without  a  jury,   found  for  the 
plaintiff,  and  against  the  defendaiit.  Gene  Iiarcheai,   d/b/a 
Freeport  Lincoln-riercury  ^''o,,  assessed  datTtae'es  in  the  su-i  of 
.fl013.00,  aiid  entered  jud^aieut  thereon.     That  defendant  appeals. 
The  Trial  Court,  found  in  favor  of  sc^d  entered  a  judifjaeut  for  the 
defendant  Coa'nercial  Credit  Cor^ratioa  against  the  plaintiff 
that  the  plaintiff  take  nothing:  as  against  thafc  defendant . 
There  ia  no  cross  appeal  from  that  Judgment, 

The  third  aiaeaded  cosiplaira  char^^ed  that  on  or  about  Feb- 
ruary 1,  1956,  the  defendants,   or  one  of  them,   undertook  to  sell, 
transfer,  or  aaslgn,  to  the  plaintiff  all  right,  title,  and  in- 
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terest  In  a  1955  mercury  autooiobile  for  *265C*0C;  the  plaintiff 
was  to  pay  a  .^270 .00  cash  doWa  payment  and  monthly  iriBtallmenta 
of  tVO^QO   each;  the  plaintiff  was  taken  to  Commercial  Credit 
Gorporatiori  by  Kufua  t.athewa,  the  afcnt  of  the  defendant  Cene 
Marches! ,  where  the  afreement  was  made,  the  plaintiff  made  the 
down  payment,  and  he  sifned  certain  papers  in  blank;  he  was  fiven 
possession  of  the  car  at  the  time  of  the  sale  with  the  arreement 
by  the  defenda;its,  or  one  of  theni,  to  endorse  the  certificate 
of  title  over  to  hiw  within  a  week  of  the  agr«eir.ent;  the  plain- 
tiff performed  his  part  of  the  arreenent  but  the  defendants  fail- 
ed to  present  the  plaintiff  with  a  certificate  of  title;  the  plain- 
tiff was  deprived  of  the  use  of  the  auto,  could  not  procure 
license  plates,  and  had  his  driving  privileges  jeopardized;  and 
the  defendants,  or  one  of  theia,  have  wrongfully  repossessed  the 
car  from  the  plaintiff  and  converted  and  sold  it  to  another  party. 
The  defendants*  answer  denied  all  the  material  allerations  of  the 
coraplaint, 

Froia  the  evidence  it  appears  that  the  plaintiff  is  a  res- 
ident of  Rockford;  the  defendaiit  Gene  Marchesi  oWiS   a  retail 
automobile  buairiQss  in  Freeporx,  and  does  business  as  the  Free- 
port  Lincoln-Mercury  Co,;  one  Riifus  i-Iathews  was  also  a  resident 
of  Rockford  and,  although  employed  regularly  by  the  Pigply- 
Wlggly  Company  there,  he  also  was  engaged  part-tiiae  as  a  free 
lance  salesrsan  in  sellir*j-  cars  for  the  defendant  Marchesi  ia  the 
Roirkford  area.  In  August,  1955,  I'athews  traded  in  his  own  car 
on  a  new  1955  Mercviry  which  the  defendant  tiad.  The  transaction 
was  accomplished  by  the  deferidaiit  i'iarchesi»s  corapany,  as  seller, 
and  liathews,  as  buyer,  enterir;£;  into  a  conditional  sales  cor^tract, 
which  that  defendant,  in  turn,  assifaited,  with  recourse,  to  the 
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Comnerclal  Credit  Corporation  in  Rockford,  which  handled  all 
the  auto  f inancin£  for  the  defendant  iMarchesi  •  J^thews  was 
piven  the  raanufacturer's  statement  of  origin,  assigned  to  hira 
Aufust  B,   1955  by  the  defendant  ilarchesi,  but  Mathews  nBver 
surrendered  it  to  the  Secretary  of  State  for  a  Certificate  of 
Title  in  his  name.  In  October,  1955#  I'lathews  undertook  to  sell 
this  car  to  the  plaintiff,  upon  the  plaintiff's  paying:  ^^270.00 
cash,  which  he  did,  and  taking  over  the  future  rnonthly  payments, 
the  plaintiff  having  seen  the  car  at  F>athews»  hone,  and  they 
being  friends,  and  in  doing  so  liathews  took  the  plaintiff  to 
the  Conrnercial  Credit  Corporation  in  Fiockford,  where  a  trans- 
fer of  interest  afreeraent,  dated  October  31 »  1955 »  was  executed 
by  Mathews,  the  plaintiff,  Coiamerciail  Credit  Corporation,  and 
Freeport  Lincoln-Ftercury  Co.  Mathews  later  sifrned  a  p^irported 
second  assignraent  of  the  Hiaiiufacturer's  statement  of  oirlgin, 
dated  December  26,  1955,  which  purported  second  assifnsent, 
among  other  things,  "certifies  that  the  vehicle  is  new  and  has 
not  been  registered  in  this  or  any  other  State",  but  Mathews 
apparently  carried  it  around  in  his  billfold  and  did  not  five 
it  to  the  plaintiff  or  do  anything  else  with  it  until  later  on 
the  defendant  Jiarchesi's  company  obtained  it  back  fron  Mathews. 
The  plaintiff  fave  I'lathews  some  money  for  license  plates  to  be 
issued  the  plaintiff  and  he  was  given  a  sticker  to  place 
on  the  car  pending-  receipt  of  license  plates  from  the  Sec- 
retary of  State,  He  never  received  a  certificate  of  title. 
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The  plaintiff  niado  10  regular  monthly  paynenls  of  •'^70,00  each 
on  the  coridltioaal  sales  co^^tract  but  stopped  doing  so  after 
July  2C,  1956  vhen   he  found  he  could  not  obtain  a  title  or 
license  plates  from  the  Secretary  of  State  for  the  reason  that 
the  manufacturer's  statement  of  origin  was  not  produced  from 
or  by  Fathevs,  and  the  Secretary  of  State  would  not  issue  a 
title  in  the  plaintiff's  name   until  yiathev/s  took  out.  a  title  in 
his  name  and  then  transferred  it  to  the  plai.atiff.  The  plain- 
tiff later  ^ot  the  money  tof ether  to  pay  off  the  balaiice  and 
had  apparently  made  repeated  iir successful  requests  of  CoiuTiercial 
Credit  Corporation,  the  defendant  ;^archesi,  and  ?^athewB  for  the 
certificate  of  title  or  tnauofactarer's  statement  of  origin. 
Gonimercial  Credit  CorporatiOii  evidejitly  did  not  have  and  never 
had  in  its  possession  auny  certificate  of  title  on  the  car.  The 
car  was  lat'er  repossessed  a-id  a  ^43«50  deficiency  ^isls   collected 
froGj  the  plaintiff.  As  late  as  January,  195^  a  Freeport  collec- 
tion agency  for  the  defendant  I'archesi's  comjja-ty  wrote  the  plain- 
tiff in  an  effort  to  collect  an  allei-;ed  "delinquent  account"  of 
$324.07  "owing  there".  There  vjas  also  evidence  that  riathews  had 
actually  sold  some  cars  in.  1955  for  the  defendant  I-Iarchesi,  had 
displayed  cars  for  sale  at  picnics  which  bore  dealer's  licenses, 
and  had  carried  literature  in  his  car  referring  to  the  automobiles 
sold  by  the  defendarit  l!archesi»s  company  and  having  that  narae  on 
the  literature.  The  plaintiff  said  he  fciew  j-^thews  was  a  car  deal- 
er because  i'athews  had  the  pictures  of  the  cars,  other  people  had 
boufht  cars  from  hiri,  he  did  not  say  he  owned  the  cars,  but  was 
sellin,-^  thsrs,  and  about  15  or  20  people  had  bou^^ht  cars  from  him. 
The  present  suit  is  to  recover  the  r.ioney  paid  on  the  car  by  plain- 
tiff to  Gorar,iercial  Credit  Corporation,  (;f700,C0),  his  down  pay- 
ment on  the  car  to  r%th8ws,  (:'270«00),  and  the  deficiency  assess- 
ed against  him  by  reason  of  the  repossession  (|43,50), 
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The  principal  iBsue  io  whether  there  v;aa  sufficiervt  com- 
petent evidence  to  establish  that  Kufiis  f<athews  was  the  arent 
of  or  was  holdiuf  hinjself  out  as  an  afent  of  the  defendant  Cene 
I'larcheai,  d/b/a  Freeport  Lincol.i-iiercury  Conpany  in  the  dealings 
with  the  plaintiff. 

The  defei.dar.t-appellant  urges  the  judfTnent  should  be  re- 
versed because:  (1)  there  is  no  proof  that  Rufus  .'4athews  was 
the  agent  of  Gene  i-iarchesi,  (2)  the  third  amended  complaint  does 
a.ot  state  a  cause  of  action,  and  (3)  there  is  a  fatal  variance 
between  the  alleviations  and  proof. 

Some  of  the  principal  evidence  relied  upon  by  the  plaix- 
tiff  to  sustain  this  judgrierit,  in  addition  to  the  forefoia^-,  is 
the  testimony  of  Paul  Di  Modica,  who  was  callod  as  a  witness  o.i 
behalf  of  the  defendants.  He  testified  that  he  was  the  office 
manager  of  tfee  defendant  Marchesi's  Freeport  Lincoln-Kercury  Co*, 
and  had  held  that  position  since  1950;  defendant  sold  this  auto  to 
Eufus  iMathewsj  Di  '^lodica  typed  out  the  invoice;  Mathews  traded  in 
a  car  on  which  he  had  personal  license  plates;  there  was  a  condi- 
tional sales  contract,  which  was  a3si£;ned  with  recourse  by  the 
defendant  ;Iarchesi»s  coiipany  to  Coanercial  Credit  Coirporation; 
llathews  was  fiven  a  raaJiufactursr's  statement  of  orifin,  on  which 
the  first  assignment  thereof  was  executed  by  the  defej-idant  /tar- 
chesi»5  company;  the  first  tiiat  defendant  iiarchesi  knew  the  plain- 
tiff could  not  get  a  title  v;as  about  March  20,  1956,  and  he  called 
Imthews  to  see  what  had  been  done  with  the  staterrient  of  ori|ir., 
and  Fathews  had  it,  and  Di  flodica  was  not  able  to  fet  it  until 
October,  1956;  Lufus  i^thews  was  a  so-called  "bird-doi:'*  for  the 
defendant  llarchesi}  he  meant  by  that  that  Pvufus  J-4ithews  broufht 
prospective  custoners  over  from  Rockford  to  whon  the  defendant 
?';archesi  nipht  sell  cars;  Jiathews  was  not  on  the  payroll;  he 
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brought  over  other  cuatomers;  I«athew8  was  known  aa  a  free  la^ice 
•aleanaii  and  h©  was  doiu^   that  in  1955*  Kxifua  /.athewa  would  buy 
a  car  from  Cana  Marchosi  Ixk©  this  here  and  drive  it  awhile  aiid 
gat  aosiiebody  to  buy  it  from  himj   Ui  rxjdica  would  eae  '•'athews  a 
couple  of  tines  a  nonthj   in  order  to  finance  the  car  for  Mathews, 
it  was  aecassaiy  to  secure  the  fixijizicing  through  the  Coranercial 
Credit  Corporation,  and  Cone  .iarchesi  woiild  have  to  approve  all 
of  the  deals;  liathews  could  not  obtain  his  own  finaiiCing  in  these 
matters,  the  defenda^it  ^larchesi's  company  obtained  the  finatiCing 
and  aasigaed  the  papers  with  recourse;  iiathews  was  sellir:^  cars  for 
Geae  i'^archesi  aad  sou^etimea  sold  oa©  of  his  owa,  that  thrcufh  this 
type  of  salesmai'i  the  defendant,   C-ene  IJarchesi,  was  able  to  sell 
generally  throughout  the  area,    for  they  did  not  liave  aji  office  in 
Eockforuj  he  kJiew  of  traiisactxong  that  caci©  in.  to  the  coapaiiy 
throu^;h  Katkews*  selllsig  carsj   the  defendant  Tarchesi's  co::ipany 
later  ceased  business  dealings  with  i  athews  because  he  owed  theia 
80  much  laoaey;  I4r«  i=iarehesi  just  4,0 1  sick  aad  tire  of  Kathews,   - 
every  custosjer  he  brought  over  Jiarchesi  lost  raoaey  on;  Kr,   Di 
l-Iodica  adsiitted  that  the  defeadaiit  I>iai"chesi  repossessed  this  car, 
I'larchesi  finally  got  the  iiia;\ufacturer»8  stateraent  of  orifi-i  back 
fj^ow  Eufus  J^thews  after  the  car  had  bee.,  repossessed,  it  v/as  re- 
sold to  a  third  party,  and  the  coapaay  then  assisted  that  new  pur- 
chaser in  pettiiif:  a  certificate  of  title  and  a  license  for  the 
car,  aiid  they  apparently  had  no  trouble  gettinf   such. 

The  burden  of  proof  was  upon  the  plaintiff  to  prove  the 
existence  of  the  alleged  agency  betweerv  Kufus  ilathews  arid  the 
defei.dai^t  (-ene  ilarchesi,   d/b/a  t'reeport  Lifico3j:i-^iercury  Conpany: 
3VDKE  V.  ST01?S  (1950)  40?  111.  66,     An  a^-ent  is  a  person  employed 
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by  another  to  act  for  him  I     BAKllAi'-D  etc.  v.  SPI-INCPTill.  etc.  ZO, 
(1916)  274  111*  14^.     The  source  of  an  agent's  authority  is  th« 
principal,   and  th3  power  of  the  av^ent  can  only  be  proved  by  trac- 
ing it  to  that  source  in  sone  word  or  act  of  the  allo[ ed  priacipal; 
MERCHAllTS*  HAT.  Eli,  of  FSO..U  v.  JHCHOLS  etc.  CO.    (1906)   223  111. 
41.     Ari  ai^eucy  cannot  be  proved  solely  by  the  were  acts  or  declar- 
ations of  the  alleged  at;ent  out  of  the  presence  of  the  alleged 
principal  a'^d  not  subsequevitly  approved  by  hioi  when  the  fact  of 
agency  is  in  ieaue  in  a  case  where  the  alleged  priacipal  is  a  party i 
CITY  OF  GHICACO  etc.  v.   JStflSH  aOl;SU:iFIIV£S   etc.  aOCILiT   (1926) 
323  111.  389;  FREDRICH  v.  ¥OI.F  et  al.    (1943)   3^3  111*  O^. 

But,  an  agency  laay  be  established  a;^.d  its  nature  and  ex- 
tent shown  by  parol  evidence,  whether  it  be  direct  or  circuRStan- 
tialj  reference  niay  be  had  to  the  situations  of  the  parties  and 
the  property,  the  acts  of  tho  parties,  a^'^U  other  circuiasta-".ces 
germane  to  the  question;  and  where  the  evidence  showa  one  acting 
for  another  imder  circuristaiiees  injxljrln^  a  Icnowled^e  o.i  tho  part 
of  the  supposed  principal  of  stich  acts  a  pritna  facie  case  of  agency 
is  established:     I^TCIiSLL  et  al.  v.  ILm^l  AS30C:ia:sS.  II-;C.  et   al. 
(1935)  360  111.  27e. 

And  a  principal  is  boiuid  equally  by  the  authority  which 
h©  actually  elves  his  agent  and  by  that  which  by  his  own  acts  he 
appears  to  £:ive,  -  apparent  authority  in  an  Sk[[ent  is  such  author- 
ity as  the  principal  kriov/intly  pei-eits  the  a^ent  to  assurie  or  which 
he  holds  his  a^.ent  out  as  possessing;:     FADEU-iXaSEi:  CO.  v.  vnLLLIA;^ 
S.  DEE  CLAY  ^!FG.  CO.    (1920)  291  111.  240;     even  though  no  express 
authority  is  conferred  upon  an  ai:®nt,  his  acts  and  contracts  with- 
in the  scope  of  the  appare:it  authority  conferred  upon  hisj  are 
binding  upon  the  principal:     gilEBPOllT  JOUR?JAL-STA^DAKD  PUBLISFIIKG 
GO.  V.  FESDSiilG  W.  2IV  GO.    (1952)   345  111.  App.  337. 
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We  believe  there  was  etLfficient.  conpeterit,   rolevant,  and 
material  ovideace,   direct  and  clrcur.ista?itial,   referc'^ce  beinc   had 
to  the  Bituations  of  the  parti  on  a::d  the  property,   the  acts  of 
the  parties,   and  other  circumstances  lermane  to  the  question,  of 
Rufus  I-athews*  actinf  for  the  defendant  Cene  ?'archesi,   J/t/a  :  roe- 
port  Lincoln-?Tercury  Compaiy  under  circumsta.\ces  impl/inr  a 
knowledfo  on  the  part  of  :';archesi  of  such  acts,   fron  which  anid  the 
reasonable  inferences  and  iripllcatio.is  therofroi??  aad  intendnenta 
thereof  the  trial  court  coidd  reasciiably  conclude  that  F^ufus 
?-!athe'ws  was  the  air^'^t  of  the  defendant  !.archesi  for  tha  pvrpose 
here  coneen^od  arid  v/a&  actia^f  within  his  apparent  authority.     Par- 
ticularly persuasive  is  the  evidence  of  that  defendant's  ow-  office 
maiiarer  that  Jathevs  was  a  so-called  "bird  dog"  for  that  defendant; 
he  broufht  prospective  customers  frcr!;  iockford  to  that  defendant 
at  Freeport;'  he  was  a  free  lai-ce  sales'^anj   he  wcnld  buy  a  car  like 
this,   drive  it  awhile,   and  get  soneeody  to  bxiy  it   fron  hirn;  the  of- 
fice manarer  saw  T%thev/s  frequently;  that  defendant  obtained  the 
financing;  for  I'athews  in  these  niatters  a,nd  assi^.ned  the  papers  to 
Corntnarcial  Credit  Corporation  v/ith  recourse;  throufrh  this  type  of 
salesman  that  defendant  was  able  to  sell  generally  throuj^hout  the 
area  as  they  had  nc  office  la  Rockford;  iiltiroately  that  defandait 
ceased  biasineas  doalia's  with  l^tathews  (v^rich  he  couldn't  have  done 
unlsss  they'd  been  havi'ij-  business  dealinfs  before);   that   defendant 
lost  money  on  the  customers  Math-^ws  brought  over;   arid  the  apparent 
ease  with  which  that  dofondaiit  ultimately  rot  the  atateinent  of  orifln 
back  from  fiathews  asid  assi  sted  the  new  purchaser  in  getting  a  certif- 
icate of  title  and  licer.se.     Significant  also  era  the  facts  and  cir- 
cuits ta;"ices  of  the  relatively  short  interval  of  tici©  between  the 
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oatensible  assignment  in  Auimst,  1955  by  that  defeadant  of  the  man- 
ufacturer's stateraent  of  orlfi-  ostensibly  tc  :  athevs  ar-id  :>*at}iew8' 
ostensible  ar.recmer.t  in  October,  1955  with  the  plaintiff;  that 
Kathews  never  surrendered  that  statement  of  orifln  to  the  Secre- 
tary of  State  and  never  obtained  a  Certificate  of  'litle  in  his 
name;  that   i'athews  did  not  purport  to  sif-n  the  second  asslfnnent 
of  the  statement  of  origin  Uiitil  tecenber  26,  1955,  did  not  rive 
it  to  the  plaintiff,   kept  it,  and  Marches!  later  obtaiiied  it  from 
?'Athews,  and  it  certifies  the  vehicle  to  be  new  and  never  register- 
ed a^nywhere;  that  the  defendant  -larchesi  v/as  trying   to  collect  an 
allejsced  delinquent  account  from  the  plaiutiff ;  and  that  Mathe-ws 
had  displayed  cars  fcr  sale  in  Hockford  bearinr  dealer's  licenses, 
had  had  the  defendant  ?*larcheci»s  sales  literature  i~  cars,   did  not 
say  he  owned,  but  was  sellin.f  ,  cars,   arid  others  had  boufht  cars  from 
him.     The  court's  conclusioa  was  not  contrary  to  the  manifest  weifht 
of  the  evidence.     That  there   nay  have  been  sorr.e  evj.dence  to  the 
contrary,   or  frori  which  possibly  eoitrarj''  i.iferences  or  inipllcationa 
Mii=ht  be  driLWL,  does  not  mean  the  conclusion  the  court  reached  is 
contrary  to  the  manifest  weifht  of  the  evidence.     And  that  there  may 
have  been  sons  inconipetent,   irrelevant^   Q.nd  iia-aaterial  evideice  in- 
troduced is  of  no  si.mificance,  under  the  circumsta:ices,   where  there 
is  a  sufficient  basis,   as  there  is,   for  the  "ourt^'s  deter:iination  In 
other  competent,   relevant,   and  laatei-ial   evidence.     The  natter  having 
been  tried  ^^ithout  a  jury  it    is  to  be  presumed  the  court  disregarded 
any  inconpstent,   irrelevaat,   ajid  imriaterial  evidence. 

The  third  ataended  complaint,  thou.£;h  not  a  r.odei  of  a  well 
drawn  pleadiuf,  does  sufficiently  state  a  cause  of  action. 
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Uad«r  th«  Uniform  3a1«o-  A<s*o,  CH.  121  f  ILL.  !  Tw .  S^:AV3.. 
Ij55.  wh«ro  t.he  obligation  of  either  party  to  a  coj.tract  to  sell 
or  a  sala  is  aubjoot  to  aiy  conditioii  wiiich  la  aot  perfonaed,  such 
party  tsay  refuae  to  proceed  with  the  contract  or  aale*  auicl  if  the 
other  party  Itao  proMiseu  tiiat  the  coaditioii  should  happen  or  be 
perforned,   such  first  mentioned  party  riay  also  hrra&t  the  non  per- 
formance of  the  Gonditioi  aa  a  breach  of  warranty,  and  where  the 
property  in  the  roods  has  not  passed  the  buyer  aay  treat  the  ful- 
fill:s©rjt  by  the  seller  of  his  oblifatiot;  to  fiiriiah  roods  as  do* 
ecribed  and  aa  werrai..ted  expressly  or  by  i.':ipli cation  as  a  condition 
of  the  obll ration  of  the  buyer  to  p«rf orris  his  pro.-aie©  to  accept  and 
pay  for  the  ^oods  (?)&r«  II);   there  la  an  implied  warranty  by  the 
aellei*  tliat  the  buyer  shall  have  a^id  enjoy  quiet  possessiori  of  the 
goods  aa  agaiaat  any  lawful  clalae  existingr  at  the  tii^e  of  the  sale 
{par«  13):   it  is  th?^  duty  of  tho  seller  to  deliver  the  voods,  a-id 
of  the  buyer  to  accept  &;-id  pay  for  th©r<,  i:i  accordaice  with  the  tema 
of  the  contract  to  sell  or  sale  {t>ay.  Ll)t  wiiere  there  is  a  broach 
of  warraTity  by  the  seller,  the  buyer  ?nay,  at  his  election,  rescind 
the  co.it ract,  refuse  to  receive  the  goods,  or  retur-^  thera,  or  offer 
to  return  theta,  aad  recover  th^-  price  or  a^iy  part  thoi-eof  which  has 
been  paid  {T?ar»  69);     and  nothing   in  that  act  affects  th©  rifcht  of 
the  buyer  to  recover  sxsney  paid  where  the  corjsideration  for  the  pay- 
mmit  of  it  has  failed  (jBfir&J?0.). 

lad  under  the  then  Ujiiform  rioter  Vehicle  A-'iti-Theft  Act, 
CB.  ;?5:U   ILL,  ilSN.  3TAT3..  1955.  th©  Secretary  of  State  shall  not 
reielstar  (for  licteaaes)  &iiy  r&stor  vehicle  urtlesa  and  u.ntil  the  owri- 
er  ahall  iaaka  application  for  and  be  granted  a-n  official  certifi- 
cate of  title,  and  the  owuer  shall  not  operate  or  perudt  the  oper- 
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ation  of  any  ouch  notor  vehicle  upon  auiy  highway  without  first 
obtaininj-  a  certificate  of  title  (p&r«  76):  no  dealer  shall  sell 
or  otherwise  dispose  of  a  aew  motor  vehicle  to  a  consumer  without 
delivering  to  such  consumer  a  i:iajiufacturer»s  certificate  executed 
In  accordance  with  this  act  a^id  with  such  assignments  thereon  as 
may  be  necessair  to  show  title  in  the  purchaser  (par.  76a):  the 
application  for  a  certificate  of  title  shall  be  oade  upon  the 
appropriate  form  furnished  or  approved  by  the  Secretary  of  State, 
-  such  application  for  a  certificate  of  title  for  a  riew  notor 
vehicle  shall  be  accompanied  by  the  sia'^.ufacturer's  certificate 
referred  to  in  par.  76a,  -  su'id   whenever  application  is  rnade  for  a 
certificate  of  title  for  a  motor  vehicle  for  which  none  previously 
has  been  issued  in  Illinois  the  application  sl^iall  include  a  bill  of 
sale  or  statement  of  transfer  by  the  seller  (par.  77):  and  the  Cer- 
tificate of  Title  must  be  assigned  and  delivered  to  any  purchaser 
or  transferee  (pay.  ^0). 

The  plaintiff  could  not  re^^ister  this  motor  vehicle  for 
licenses  or  legally  operate  it  until  he  made  application  for  and 
obtained  a  certificate  of  title.  He  was  never  given  a  manufacturer's 
certificate  or  statement  of  origin  with  an  appropriate  assi^nnent 
thereon.  The  vehicle  being  oither  a  new  laotor  vehicle,  or  one  for 
which  a  certificate  of  title  had  not  previously  been  issued  in  Ill- 
inois, the  plaintiff  could  aot  laake  application  for  a  certificate  of 
title  because  he  had  no  such  aa:aufacturer»s  certificate  or  state- 
ment of  origin  to  accompany  his  application. 

The  obligation  of  the  plaintiff  buyer  being  subject  to  a 
condition  on  the  part  of  the  Seller  to  sell,  transfer,  or  assign 
all  right,  title,  and  interest  in  this  notor  vehicle  and  to  see 
that  he  received  a  certificate  of  title,  which  was  not  performed. 
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the  plAiritiff  might  properly  refuse  to  proceed  with  the  contract 
and  tjreat  the  non  perforra,a;ice  of  the  condition  as  a  breach  of 
warranty  by  the  seller  and   treat  the  fulfillraent  by  the  seller 
of  his  oblif'ation  to  furnish  the  goods  as  a  condition  of  the  ob- 
ligation of  the  buyer  to  perform  his  promise  to  accept  ai'id  pay  for 
such.  There  was  an  implied  warrajity  by  the  Seller  that  the  plain- 
tiff shoiild  have  and  enjoy  quiet  possession  of  the  vehicle.  It 
was  the  seller's  duty  to  deliver  the  goods  in  accordance  with  the 
terms  of  the  contract.  There  bein£  a  breach  of  warranty  by  the 
seller  the  buyer  might  properly  rescind,  refuse  the  foods,  and  re- 
cover the  price  or  any  part  thereof  which  had  been  paid, 

Th«  consideration  for  the  plaintiff  buyer's  payments  failed. 
Re  m&Y   recover  at  least  the  raoney  paid:  'ITLSR  et  al.  v,  BAILEY 
(1073)  71  111.  34?  HOWS  KACHIIIg  CO.  v.  WILLIS  (1877)  5^5  111.  333 J 
Gf.  HQl^  mOHHIi;  go.  v.  EQSIKE  (1077)  ^7  111.  105.  Generally 
similar  situations  were  presented  in  GOLDDBRG  y,  IO:heeVA  AUTOr'OEILSS 
IKC.>  et  al.  (1934)  27B   111.  App.  217,  and  FRU SHALT  TRAILEII  GO.  v, 
LTBICK  (1944)  325  111.  App.  28,  And  nothing  in  the  Uniform  Sales 
Act  affects  the  ri£iit  of  the  plaintiff  buyer  to  recover  money  paid 
where  the  ooaaideration  for  the  jayraent  of  it  has  failed, 

Kor  is  there  any  fatal  v&riaiice  between  the  material  allega- 
tions mid   the  proof.  The  defendarit's  argument  on  this  is,  in  sub- 
staaice,  that  thoufji  certain  thin£s  are  alle|r:ed  to  have  been  done  by, 
or  certain  things  are  alleged  to  have  occurred  as  to,  or  cejrtain 
things  are  alleged  to  have  not  been  done  by,  the  defendant  liarchesi, 
the  only  proof  is  that  such  were  done  by,  or  occurred  as  to,  or 
were  not  done  hj,   Kufus  I%thews,  and  not  by,  or  as  to,  or  not  done 
by  the  defendant  liarchesi.  V^hat  we  have  already  said  as  to  the 
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Afrent-principal  relationship  between  fiathewa  and  Marcheei,  the 
basis  in  the  evidence  for  the  Court's  conclusion  on  that,  and  that 
auch  is  not  contrary  to  the  aauifest  weight  of  the  evidence,  is 
sufficient  to  indicate  why  there  la  no  fatal  variance. 

In  his  argunont  on  that  last  contention  the  defetidant  also 
urges  that  the  rental  value  of  the  motor  vehicle  for  the  period 
the  plaintiff  supposedly  used  the  car  should  have  been  taken  into 
account  and  set  off.  There  is  nothiaf.  in  the  defendant's  points 
and  authorities  as  to  that,  Ko  authorities  ai*e  cited  in  support 
thereof.  The  defendant's  aaswer  says  nothing  whatever  about  that. 
And  the  record  is  obscure  as  to  whether  that  matter  was  ever  pre- 
sented to  the  trial  court.  Under  the  circurastaiicee,  the  argument  is 
not  teiiable  on  this  appeal* 

The  judgsejit  will,  accordiafly,  be  affirsied. 


A  F  F  I  F;  H  S  B 

SOLFISBURG,    P.J.    AND  VffilGHT,    J.    CONCUH. 
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JULIUS  S.  GORDELL,  Individually  and  as 
Executor  of  the  Estate  of  Catherine 
Bright,  deceased,  and  as  Trustee  under 
and  by  virtue  of  the  last  Will  and 
Testament  of  said  Catherine  Brightg 
deceased, 

Plaintiff  -  Appellant, 

''■-'-•-  -"'-'^  ▼• 

OAI'HERINE  BRIGHT  e 

Defendant  -  Appellee, 

CYRUS  STOKES  and  RUTH  POWELL  STOKES, 

Go-Defendants. 
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APPEAL  FROM 

SUPERIOR  COURT 
COOK  COUNTY. 


MR,  JUSTICE  BURMAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff,  individually  and  as  Executor  of  the  Estat© 
of  Catherine  Bright,  d©©©ased,  filed  a  complaint  in  the  Superior 
Court  of  Cook  County  on  August  26,  1958,  for  a  declaratory 
Judgment  to  construe  the  proflsiona  of  the  will  of  the  dsceased, 
A  motion  to  strike  and  dismiss  the  complaint  was  sustained  and 
th^!  complaint  dismissed.  Plaintiff  appealic 

The  well  pleaded  allegations  of  the  complaint  are 
admitted  on  the  moties&fc  The  Last  Will  and  Testament  of  Catherine 
Br|.ght,  deceased,  was  admitted  to  probate  on  January  8,  1958* 
aii4  plaintiff  was  appointed  and  qualified  as  Executor  in  accordance 
wlt^Ji  the  provisions  of  th©  will.  The  testatrix  demised  a  parcel 
of  real  estate  to  her  daughter,  Catherine  Bright,  situated  at 
5264  South  State  Street  in  Chicago  and  a  parcel  of  real  estata 
to  the  plaintiff  individually  and  situated  at  5266  South  State 


— 2"» 

St3F®®t»  Chicago.   The  will  provided  further  that  In  the  event 
th«|t  her  daughter,  Catherine,  should  not  attain  her  majority  or 
be  married  at  the  time  of  testatrix  death  then  the  plaintiff  was 
apuointed  as  trustee  on  behalf  of  her  daughters  After  making 
various  specific  bequeata  the  will  further  provided  that  all  of 
the  remainder  of  the  estate  would  be  held  In  trust  under  the 
control  of  the  plaintiff  as  trustee  and  as  guardian  of  her 
daughter.   It  also  provided  that  the  plaintiff,  as  trustee, 
should  collect  and  receive  rents,  etCo ,  and  pay  a  stipulated  sum 
©f  money  to  the  daughter  Catherine  until  she  reaches  the  age  of 
twenty-one  years  and  then  to  transfer  to  her  the  corpus  of  her 
share.   Catherine  Bright  died  on  August  23,  1957,  and  at  the  time 
Of  her  death,  her  daughter,  had  not  yet  attained  her  majority 
and  was  not  married,  and  the  plaintiff  as  Executor  and  as  trustee 
entered  upon  his  duties  to  preserve  the  assets  of  the  estate. 
On  March  13,  1958,  the  City  of  Chicago  served  notice  on  him  to 
copreot  numerous  violations  of  Glty  Ordinances  in  connection  with 
th@  premises  at  5266  South  State  Street  and  threatened  plaintiff 
wi-^h  penalty  proceedings  if  the  corrsctions  were  not  made  within 
tei|  days.   For  this  reason  plaintiff  was  compelled  to  institute 
f03pclble  entry  and  detainer  against  all  of  the  tenants  in  the 
building  and  obligate  himself  for  several  thousands  of  dollar® 
in  making  the  repairs  for  the  extensive  remodeling  necessary  to 
comply  with  the  demands  of  the  Citjo 
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Gatherlne  Bright,  legatee,  claims  that  the  Last  Will  of 
Jl@p  mother  does  not  create  a  trust  and  that  there  is  no  deTis® 
to  the  plaintiff  of  the  property  at  5266  South  Stat©  Street  and 
that  she  is  the  sole  owner„   On  October  7,  1958,  she  filed  a  bill 
in  the  Circuit  Court  to  set  aside  the  will  of  her  mother  and 
afterwards  filed  a  motion  in  the  instant  case  to  dismiss  the 
complaint  alleging  that  the  present  suit  to  construe  the  will 
was  premature  because  the  issue  In  the  will  contest  must  first 
be  determined  before  the  Superior  Court  could  entertain  a 
ooniplaint  to  construe  the  willo 

A  complaint  in  declaratory  Judgment  suit  must  dla- 
olgse  an  actual  controTersy.   (The  Exii^ang©  National  Bank  of 
Chicago  Vo  Cook  County,  6  Illc  2d  4l9Jo  Where  an  actual 
controversy  exists,  tii©  complaint  should  not  be  dlsmlsaedj 
thQ  proper  practice  Is  for  the  court  to  enter  an  order  declaring 
th(|  rights  of  the  parties.   (Mrgard  v.  Massoutah  Lumber  Co., 
6  111.  App.  2d  210}.   The  complaint  In  the  Instant  case  discloses 
an  actual  controversy  and  was  substantiated  by  defendsmt  when 
she  later  filed  her  complaint  to  set  aside  the  will.   It  is 
established  by  the  record  before  us  that  the  plaintiff  is  acting 
fts  the  executor  and  trustee  of  the  will  and  therefore  has  the 
duty  to  preserT©  the  assets  of  this  estate  and  to  manage  and 
control  the  real  estate  involTed.  Under  the  circumstances  h© 
is  entitled  to  haTe  the  court  pass  upon  the  expenditures  of 
moneys  necessary  for  the  maintenance  and  repairs  of  said 
properties.   The  remedy  of  declaratory  judgment  is  designed  to 
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pivgild  litigation  and  to  settle  and  fix  rights  before  there  has 
bef|n  an  irrevocable  change  of  position  of  th©  parties,  W®  also 
fli^d  that  the  complaint  compiles  with  the  requirements  of  Qhap. 
llCj,  Seco  57ol   of  the  Practice  Act  which  provides  that  the  Court 
sh^ll  refuse  to  enter  a  declaratory  Judgment,  decree  or  order, 
if  it  appears  that  the  Judgment »  decree  or  order  would  not 
terminate  the  contro¥©rsy  or  some  part  thereof. 

The  filing  of  a  suit  to  contest  a  will  does  not  abate 
the  administration  of  an  estatSo  Many  controversial  situations 
arise  before  the  final  determination  of  a  will  contest.   The 
Probate  Court  does  not  hare   the  required  jurisdiction  to  deter- 
mine the  proper  management  of  Real  Estate  and  the  instant  pro- 
ceeding can  easily  be  used  for  that  purpose  without  impinging 
upon  the  pending  will  ©onteito 

REVERSED  AND  REMANDED. 

MURPHY,  P.J.  AND  KILEY^  J.  CONCUR. 
ABSTRACT  ONLI. 
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TYPE  &  PRESS  OF  ILLINOIS^  INC., 
an  Illinois  corporation. 

Appellee, 


y. 


LEOIfARD  GORTER,  individually  and 
d/b/a  STANDARD  CARTAGE  COMPANY, 

Appellanto 


APPEAL  FROM 


MUNICIPAL  COURT 
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MR,  PRESIDING  JUSTICE  MURPHY  DELIVERED  THE  OPINION  OF  THE  COURT o 

Plaintiff  sues  to  recover  for  the  loss  of  a  used 
printing  presSj  which  was  destroyed  by  fire  while  in  defendant" s 
garage.   A  jury  trial  resulted  in  a  verdict  and  Judgment  for 
$11,500.   Defendant  appeals  from  the  Judgment  and  denial  of  post- 
trial  motions. 

The  trial  was  conducted  on  alternate  theories  that 
"the  defendant  was  acting  either  as  a  common  carrier  of  property 
or  as  a  bailee  for  hire,"   The  court  denied  defendant's  motion 
to  exclude  from  the  Jury  the  common  carrier  issue,  and  the 
Instructions  given  to  the  jury  followed  both  theories. 

On  April  7,  1958,  plaintiff  sold  to  L.  A.  Lee  Company 
of  Dalton,  Georgia,  a  used  printing  press,  purchased  by  plain- 
tiff about  ninety  days  before,  and  which  was  in  operation  and 
on  the  premises  of  Inland  Press  at  328  South  Jefferson  Street, 
Chicago.   The  sale  price  was  $12,500,  and  the  sales  invoice  set 
forth  that  the  press  was  to  be  "dismantled  and  blocked  securely 
on  board  Ruber  &  Huber  truck  f.o.b.  Chicago,   Trailer  to  be 
sealed, " 


r. 
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The  alley  in  back  of  328  South  Jefferson  was  too  narrow 
for  the  large  freight  truck  of  Huber  &  Ruber  to  get  to  the  load- 
ing dock,  and  defendant,  who  was  In  the  business  of  moving  and 
hauling  printing  machinery,  was  employed  by  plaintiff  to  transport 
and  "overload"  the  press  on  to  the  Huber  &  Huber  truck  at 
defendant's  garage  about  a  mile  and  one-half  away. 

On  April  8  and  9>  the  press  was  dismantled  by  plain- 
tiff's employees,  and  on  April  10,  defendant's  employees  finished 
loading  the   dismantled  press  on  defendant's  truck  at  328  South 
Jefferson  late  in  the  day.   The  press  was  driven  to  defendant's 
garage  to  remain  overnight  and  to  be  loaded  on  the  Huber  &  Huber 
truck  the  following  morning.   During  the  night  the  press  was 
destroyed  by  fire. 

Defendant  asserts  that  the  statement  of  claim  fails  to 
state  a  cause  of  action  because  it  does  not  allege  any  "proprietary 
interest"  of  the  plaintiff  in  the  printing  press. 

The  complaint  alleges  defendant  was  a  common  carrier, 
and  that  he  received  the  press  from  plaintiff  in  good  order,  for 
delivery  to  a  specified  destination,  and  failed  to  carry  the  press 
safely,  and  "negligently  permitted  said  press  to  become  wholly  and 
totally  destroyed  by  fire,  to  plaintiff's  damage  in  the  sum  of 
$lif,000.00j' 

The  question  of  whether  a  complaint  absolutely  fails  to 
state  or  indicate  any  ground  of  liability  which  the  law  will 
recognize  can  be  raised  at  any  time.   (Wagner  v»  Kepler,  ^11  111. 
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368  (1951)-)  ^®  believe  the  instant  complaint  clearly  Informed 
defendant  of  the  nature  of  plaintiff's  claim,  the  basis  o A  which 
liability  was  predicated,  and  that  plaintiff  was  suing  as  owner. 
The  complaint  contains  nothing  from  which  it  could  be  inferred  or 
argued  that  any  other  party  had  any  ownership  of  the  press.  We 
conclude  the  statement  of  claim  does  state  a  cause  of  action„^ 

Defendant  argues  title  passed  to  L,  A,  Lee  Company  on 
April  ?j,  1958s  date  of  the  sales  invoice  and,  therefore,  plaintff 
had  no  right'  to  bring  this  action.  We  do  not  agree.   The  press 
was  damaged  "nurhile  in  the  possession  of  a  transportation'  agency 
selected  and  employed  by  plaintiff  for  delivery  to  the  place 
agreed  upon  by  the  seller  and  the  purchaser.   Rule  5  ot   Section 
19  of  the  Illinois  Sales  Act  provides  that  if  the  seller  is  to 
delirer  the  goods  at  a  particular  place,  title  does  not  pass  until 
the  goods  have  reached  the  place  agreed  upon,  and  this  is  the 
general  rule  as  stated  in  ??  C.J„S,  1045.   There  is  nothing  in 
the  instant  record  to  show  a  contrary  intention.   Therefore, 
plaintiff  was  the  proper  party  to  bring  this  suit. 

Defendant,  although  admitting  being  a  common  carrier 
in  "some  of  its  business  operations,"  contends  that  in  the  instant 
transaction  he  was  hired  as  a  machinery  mover  and  loader  only, 
and  at  the  most  was  a  mere  bailee  of  the  merchandise  and,  as  such, 
the  common  carrier  evidence  and  instructions  were  highly  pre- 
Judiclale 


The  evidence  shoxvs  defendant  quite  regularly  loaded 
presses  on  to  hlghv/ay  carriers  for  plaintiff  "from  different 
locales  In  Chicago";  that  as  to  the  instant  case,  "our  engage- 
ment ♦  *  *  included  the  carrying  of  the  press  from  Jefferson 
Street  to  Washburne  and  then  delivering  it  to  Ruber  &   Ruber 
by  placing  it  aboard  their  truck";  that  the  bill  of  lading  v?as 
directed  to  Ruber  &  Ruber,  as  carrier.,  and  defendant  was  to  get 
a  copy  signed  for  plaintiff j  which  was  the  procedure  in  previous 
cases;  that  after  the  press  vjas  loaded  on  defendant's  truck, 
it  was  driven  to  his  garage  to  be  kept  in  the  garage  that  night 
because  of  the  late  hour.   "It  would  have  run  into  excessive 
overtime  to  overload  that  truck  the  same  evening, " 

What  constitutes  a  common  carrier  is  a  question  of 
law,  but  whether  one  charged  as  such  is  within  the  definition  is 
a  question  of  facto   The  burden  of  proving  exoneration  is  always 
upon  the  carrier.   (Meyer  v.  Rozran,  333  111..  App.  301,  306 
(19^8).)   It  is  a  general  rule  that  truckmen  employed  to  carry 
goods  from  one  part  of  the  city  to  another  are  to  be  regarded 
as  common  carriers  when  they  undertake  to  carry  goods  for  hire 
for  the  public  generally  and  as  a  common  employment.   (Rinchliff e 
V.  Wenlg  Teaming  Co. .  2?^  111.  41?,  422  (1916).)  While  the  goods 
are  being  held  for  delivery  to  the  connecting  carrier,  who  has  not 
refused  them,  the  fact  that  the  goods  are  stored  in  a  warehouse 
does  not  affect  the  operation  of  the  rule.   There  must  be  an  actual 
or  constructive  delivery  to  the  connecting  carrier  before  the 
initial  carrier  can  relieve  itself  from  responsibility  under  its 
contract.   Wilson  &  Go. .Inc.  v.  Werner  Transportation  Co.  ,  330  111. 
App.  25  (1946);  13  C.J.S.  913. 
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Whether  a  transportation  agency  is  a  common  carrier 

depends  upon  what  it  does,  and  although  rates  and  bills  of  lading 

may  be  embraced  In  the  service  of  a  common  carrierj  we  do  not 

bellere  they  are  indispensable  characteristics.   The  eerricea 

rendered  by  defendant  involved  a  link  in  the  transportation  of 

the  press,  and  the  method  of  fixing  the  charge  is  not  determinative . 

(United  States  v.  California.  297  U„S.  175  (1936),)   The  answer 

of  plELintiff's  witness  that  defendant  "could  have  refused  this  Job 

if  he  wanted  tOg"  has  no  probative  value  on  the  question  of  whether 

defendant  held  himself  out  as  engaged  in  public  service  for  all 

persons  indifferently,  as  to  the  kind  of  property  carried  by  him. 

The  majiager  of  the  defendant  testified,  without  contradiction  or 

limitation,  "We  do  printing  machinery  moving  and  hauling. " 

Defendant  introduced  no  evidence  to  negative  the  right  of  the 

public  to  use  his  facilities  for  carrying  the  particular  kind 

of  property  carried  by  him,  or  to  show  that  he  did  not  serve 

all  of  the  public  who  applied  for  his  particular  serviceso 

We  conclude  the  evidence  in  this  record  tends  to  show 
that  he  was  acting  as  a  common  carrier  in  the  instant  transaction, 
sufficient  to  make  it  a  question  of  fact  to  be  determined  by  the 
Jury  under  proper  instructions.  We  have  examined  the  instructlona 
on  this  question  and  believe  the  Jury  was  properly  instructed  on 
this  poin"^. 

The  alternate  theory,  for  which  defendant  contends,  la 
that  he  was  a  mere  bailee.  He  argues  that  the  evidence  showed  no 
negligence  on  his  part,  and  that  It  was  error  for  the  court,  over 
objection,  to  give  the  traditional  Illinois  bailor-bailee 
instruction. 
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Defendant's  witnesses  testified  they  were  unable  to 
find  out  what  caused  the  fire;  that  the  second  floor  was  used  as 
a  workshop,  in  which  skids,  crates  and  boxes  were  made;  that  the 
fire  came  from  the  second  floor;  and  that  there  were  manual  type 
of  fire  extinguishers  but  no  watchman. 

We  see  no  reason  in  this  case  to  depart  from  the  rule 
that  where  a  bailee  receives  property  and  fails  to  return  It,  the 
presumption  arises  the  loss  was  due  to  his  negligence,  and  the 
law  Imposes  on  him  the  burden  of  showing  that  he  exercised  the 
degree  of  care  required  by  the  nature  of  the  bailment.   (Kammerer 
V.  Qraymont  Hotel  Go. .  337  HI.  App.  k3k    (19^9).)  Whether  the 
defendant,  as  bailee,  met  the  burden  of  showing  that  the  damage 
to  the  bailed  property,  by  fire,  occurred  without  his  fault,  was 
a  question  of  fact  for  the  Jury  to  decide,  with  all  the  inferences 
or  conclusions  to  be  drawn  from  the  eridence.   (Brenton  t.  Sloan' s 
United  Storage  &  Van  Co.,  315  111.  App,  278,  282  (19^2);  Blelunskl 
V.  Touslgnant.  17  111.  App, 2d  359,  3^3  (1958).)  Here,  the 
defendant  rested  his  defense  on  the  proposition  that  the  cause  of 
the  fire  was  unexplained  and,  therefore,  there  was  no  negligence 
on  his  part  as  a  matter  of  law.   Henderlck  v.  Uptown  Safe  Deposit  Co., 
21  111.  App. 2d  515  (1959)  does  not  support  the  argument  of  defendant 
that  testimony  adduced  by  plaintiff  under  Section  60,  that  the 
cause  of  the  fire  was  undetermined,  removes  the  presumption  of 
negligence  and  prevents  plaintiff  from  relying  on  the  presumption. 
We  find  no  error  in  the  trial  court  giving  a  bailor-bailee  In- 
struption,  which  Included  "the  law  presumes  negligence  on  the  part 
of  the  bailee  and  Imposes  on  the  bailee  the  burden  of  showing  that 
the  loss  did  not  result  from  his  negligence." 
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Defendant  contends  that  In  this  case  the  measure  of 
damages  Is  the  fair  and  reasonable  value  of  the  press  on  the  day- 
It  was  destroyed  by  fire  (N.Y, .  C.  &  St.  L.  R.  R.  Co.  r. 
American  Transit  Lines,  408  Ill„  336  (1951)),  and  argues  that 
plaintiff's  evidence  is  not  proof  of  reasonable  value.   Plain- 
tiff's evidence  as  to  damages  consisted  of  the  sales  invoice 
showing  the  sales  price  of  $12,500,  and  testimony  that  plaintiff 
realized  $1,000  salvage.   Defendant  Introduced  no  evidence  on 
the  question  of  damages  or  salvage  value. 

The  bill  of  lading,  which  defendant  was  to  have  signed 
by  Ruber  &  Ruber,  shows  the  used  press  was  consigned  to  L.  A.  Lee 
Company  at  Dalton,  Georgia,  and  as  plaintiff  had  used  defendant 
"in  all  our  sales  of  this  nature  for  the  purpose  of  moving 
machinery,"  it  is  a  reasonable  assumption  that  defendant  knew 
the  press  had  been  sold,  and  that  he  was  being  employed  for  the 
express  purpose  of  enabling  plaintiff  to  complete  a  sale. 
Defendant  contracted  to  transport  the  press  to  a  specified 
destination  and  Is  chargeable  for  the  loss  occasioned  by  the 
breach  of  his  contract,  which  resulted  in  failure  of  delivery 
and  incompletion  of  plaintiff's  sale.   We  believe  the  proper 
measure  of  damages  is  the  contract  price  of  the  press  less  its 
salvage  value  after  the  fire  (Euston  &  Go.  v.  Erie  R.  R.  Co. , 
14?  111.  App.  59^  (1909);  Deming  v.  Grand  Trunk  R.  R.  Co..  k8 
N.  H.  k^S    (I869)),  whether  the  defendant  was  acting  as  a  common 
carrier  or  as  a  bailee.   In  this  case,  the  sales  invoice  was 
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prlma  facie  evidence  of  the  contract  price.   There  Is  no  evidence 
to  show  that  the  sale  was  not  free  and  voluntary,  or  not  made  in 
good  faith,  or  In  any  manner  not  a  bona  fide  sale.   Cloyes  v, 
Plaat.le.  231  HI.  App,  183  (1923);  Budd  v.  Van  Orden,  33  N.  J. 
Eq.  Ik3    (1880). 

The  court  xi/as  correct  In  refusing  to  allow  defendant 
to  interrogate  plaintiff  as  to  the  price  plaintiff  paid  for  the 
press  within  ninety  days  previous  to  its  sale  by  the  plaintiff, 
or  as  to  plaintiff's  profit,  if  any,  made  by  a  replacement  sale 
to  L,  A,  Lee  Company  at  a  later  date.   Both  lines  of  questioning 
were  improper.   Any  loss  taken  by  plaintiff  in  the  original  sale 
to  L.  A.  Lee  Company,  or  from  a  replacement  sale,  obviously  could 
not  be  used  in  computing  plaintiff's  damages,  and  the  same  rule 
should  be  applied  to  any  gains  it  may  have  made  in  either  sale. 
The  instruction  given  on  the  measure  of  damages  correctly  sets 
forth  the  rule  we  believe  should  be  applied  in  the  Instant  case. 

In  conclusion,  we  believe  the  Jury  reached  a  correct 
result  on  either  theory,  and  that  substantial  Justice  has  been 
done.   The  denial  of  defendant's  post-trial  motions  was  proper. 
Therefore,  the  Judgment  of  the  trial  court  is  affirmed. 


AFFIRMED. 


KILEY  AND  BURMAN^  JJ. ,  CONCUR. 
ABSTRACT  ONLY. 
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BENNIE  KERKES, 

Plaint  iff -Appellee, 

V. 

CHICAGO  TRANSIT  AUTHORITY,  a 
Municipal  Corporation, 

Defendant-Appellant . 


APPEAL  FROM 
SUPERIOR  COURT 
COOK  COUNTY 


MR.  PRESIDING  JUSTICE  BRYANT  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  from  a  judgment  in  a  personal 
Injury  case«   The  Jury  returned  a  verdict  for  the  plaintiff 
in  the  amount  of  $15,000.   A  motion  for  a  new  trial  was  denied. 

In  Bunton  v.  Illinois  Central  RR. ,  15  111.  App.2d 

311j  at  page  321,  the  court  said; 

"The  'weight  of  the  evidence'  terms  of  the  trial  court  — 
that  is,  'the  greater  weight  of  the  evidence,'  or,  'the 
preponderance  of  the  evidence,'  or,  'beyond  a  reasonable 
doubt,'  are  terms  of  definite  connotation,  even  to 
nonprofessional  minds.   In  fact,  the  Supreme  Court  has 
said  that  it  is  not  even  proper  to  try  to  define  to  the 
jury,  by  instruction,  the  term  "beyond  a  reasonable  doubt'; 
that  it  means  exactly  what  the  words  say.   People  v.  Davis, 
406  111.  215.   However,  the  term  contrary  to  the  'manifest 
weight  of  the  evidence'  has  no  such  definite  connotation  to 
the  lay  minds,  and  indeed  its  interpretation  and  application 
has  caused  serious  contention  between  lawyers  and  between 
Jurists. " 

In  Griggas  v.  Clauson,  6  111.  Appo2d  412,  at  page  419,  the  court 

said; 

"Where  disputed  questions  of  fact  are  presented  to  a  Jury 
and  the  Jury  passes  upon  them,  unless  palpably  erroneous, 
the  finding  of  fact  will  not  be  disturbed  by  the  reviewing 
court.   People  v.  Hanisch,  36I  111.  465;  Krug  v.  Armour  &  Co., 
335  111.  App.  222;  Becherer  v.  Bellevllle-St .  Louis  Coach 
Co.,  322  111.  App.  37;  Rembke  v.  Bieser,  289  HI-  App.  136; 
Leahy  v.  Morris,  289  111.  App.  99.   It  is  not  the  province 
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of  the  court  to  substitute  its  Judgment  for  that  of  the 
triers  of  fact,  where  there  is  a  conflict  in  the  evidence. 
Becherer  v.  Belleville-St ,  Louis  Coach  Co.,  supra;  Martin  v. 
Village  of  Patoka,  30.5  111.  App.  51«   It  is  the  province  of 
the  Jury  alone,  to  determine  the  weight  of  the  evidence  and 
the  credibility  of  witnesses.   Rembke  v.  Bieser,  supra.   To 
be  against  the  'manifest  weight  of  the  evidence'  requires 
that  an  opposite  conclusion  be  clearly  evident.  Olin 
Industries,  Inc.  v.  Woellner,  1  111.  App. 2d  26?;  Schneiderman  v 
Interstate  Transit  Lines,  Inc.,  331  111.  App.  1^3,  14?." 

The  plaintiff  in  this  case  testified  in  his  own  behalf. 
He  testified  that  the  injury  was  received  when  he  stood  to 
permit  a  woman  seated  next  to  the  window  to  pass.   He  claims 
that  at  that  point,  the  bus  made  a  sudden  swerve  and  he  was 
thrown  to  his  knees.   Two  statements  were  used  by  defendant  in 
an  effort  to  establish  that  the  injury  complained  of  was  a  pre- 
existing impairment.   Each  of  the  statements  indicated  that  there 
had  been  an  injury  to  the  knee  prior  to  the  date  in  question, 
and  one  contained  a  reference  to  an  operation  on  the  knee.   The 
circumstances  surrounding  the  making  of  the  statements  were 
repeatedly  explained  and  the  truth  of  the  contents  was  repeatedly 
denied  by  the  plaintiff.   Thus,  a  question  for  the  Jury  was 
presented.   Defendant's  bus  driver  testified  that  he  did  not 
see  the  fall,  that  the  plaintiff's  uniform  showed  no  signs  of 
a  fall  and  that  there  was  no  sudden  swerve  during  his  approach 
to  Indiana  Avenue.   However,  he  was  not  sure  that  he  looked 
to  the  rear  of  the  bus  before  he  came  to  a  stop,  testified 
that  plaintiff's  actions  at  the  end  of  the  line  were  consistent 
with  those  of  a  man  who  had  been  injured  and  acknowledged  that 
he  had  placed  plaintiff  in  the  care  of  the  police  after  talking 
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wlth  his  supervisor.   The  weight  to  be  attributed  to  the 
driver's  testimony  was  within  the  realra  of  Jury  questions. 
There  was  testimony  that  the  hospital  records  contained  a 
report  of  treatment  given  the  plaintiff  in  the  emergency 
room  on  the  date  in  question  and  i:hat  the  plaintiff  was 
delivered  to  the  hospital  by  policemen.   These  facts  are  all 
corroboration  that  he  was  at  the  hospital  on  that  date.  Plain- 
tiff was  also  treated  by  his  own  doctor  on  the  same  date  and 
the  description  of  what  was  found  by  him  and  by  the  surgeon 
who  later  operated  on  the  knee  was  before  the  Jury.   These 
are  all  collaterally  but  substantially  corroborating  and  could 
be  the  basis  for  a  finding  of  fact  by  the  jury.   We  do  not  feel 
that  we  could  say  their  finding  is  contrary  to  the  manifest 
weight  of  the  evidence  because  it  is  not  inherently  unlikely. 

Appellant  urges  that  xhere  is  a  furthei-  error  in  the 
interrogation  of  a  witness  by  the  court  and  that  that  wae  a- 
cause  of  prejudice  to  the  jury.   It  is  perfectly  proper  for 
the  court,  being  in  charge  of  the  trial  of  the  case,  to  ascertain 
the  facts  which  he  thought  were  iHiportant  and  pertinent.   In  this 
case  all  that  the  court  did  was  ascertain  the  facts  and  the 
question  asked  is  not  to  b©  condemned. 

In  Schwab  v,  Chicsgo  Jonsolidated  Trac.  Co.,  155  HI. 

App.  6^3»  at  page  6^■6,    the  court  said; 

"It  is  objected  that  the  court  made  improper  remarks 
prejudicial  to  appellant.   One  of  defendant's  witnesses 
testified  that  plaintiff  'rushed  right  past  me  and  jumped 
off,'  The  court  thereupon  inquired,  'Didn't  you  say  he 
jumped  off  the  car?'   The  witness  replied,  'Yes  sir.'  No 
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objectlon  appears  to  have  been  made  at  the  time  and  no 
exception  was  taken.   If  there  had  been  objection,  the 
contention  that  the  question  of  the  court  was  prejudicial 
Is  based  on  mere  conjectui'e  and  so  far  as  the  record 
shows  does  not  appear  to  be  well  founded.   It  is  the  duty 
of  the  trial  Judge  to  listen  to  and  endeavor  to  comprehend 
testimony.   If  he  does  not  hear  it  or  if  it  is  in  any 
respect  ambiguous,  we  know  of  no  reason  why  he  may  not 
ask  the  witness  to  make  it  clear.   No  basis  exists  in 
principle  or  precedent  so  far  as  we  are  aware  which 
requires  him  to  be  a  mere  automation.   It  is  not  of 
course  proper  for  a  trial  judge  to  endeavor  to  influence 
a  jury  upon  questions  of  fact  which  are  exclusively  within 
the  jury's  province.   We  find  no  reasonable  cause  to 
suppose  the  remark  of  the  court  referred  to  was  prejudicial." 

This  seems  controlling  to  us,  and  is  so  near  our  present  situation 

that  we  find  that  there  is  no  prejudice  to  the  appellant  by  the 

court's  action.   In  this  case,  the  testimony  of  the  doctor  was 

restated  and  was  therefore  not  a  prejudicial  remark.   It  had 

been  the  result  of  a  long  case  of  continuous  questions  whose 

Import  was  the  remarks  directed  to  the  doctor.   His  answers  to 

the  questions  of  the  court  were  not  , pre  judicial  but  were  merely 

a  clarification  of  what  had  been  said  before.   The  judge  is 

In  charge  of  the  trial  and  it  has  been  properly  said  in  People  v. 

Lurie,  276  111.  63O,  at  page  6kli 

"It  is  Important,  however,  that  the  trial  judge 
should  also  become  acquainted  with  the  facts,  and  on  this 
account  he  may.  If  necessary  to  ascertain  them,  propound 
questions  to  the  witnesses.   It  is  the  judge's  duty  to 
see  that  justice  Is  done,  and  where  Justice  is  liable 
to  fail  because  a  certain  fact  has  not  been  developed 
or  a  certain  line  of  inquiry  has  not  been  pursued  it  is 
his  duty  to  interpose  and  either  by  suggestions  to  counsel 
or  an  examination  conducted  by  himself  avoid  the  miscarriage 
of  Justice,  but  in  so  doing  he  must  not  forget  the  function 
of  the  Judge  and  assume  that  of  the  advoeat3," 

Appellant  also  complains  of  the  failure  of  the  court 

to  give  his  tendered  Instruction  18.   This  was  a  peremptory 
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Instruction  which  directed  a  verdict  and  told  the  Jury  that 

the  plaintiff  could  not  recover  If  he  fell  by  some  other  cause 

than  the  negligence  of  the  defendant^   There  Is  no  evidence  In 

the  record  that  he  fell  by  some  other  cause  than  the  negligence 

of  the  defendant.   The  only  evidence  in  the  record  Is  the 

evidence  of  the  plaintiff  and  It  Is  that  he  fell  when  the 

defendant's  driver  swerved  the  bus  In  an  effort  to  stop  at 

Indiana  Avenue.   Therefore  It  would  have  been  error  to  have 

given  the  instruction  which  was  tendered.   In  addition  to  that, 

all  of  the  elements  of  the  Instruction  are  covered  at  other 

places  In  the  Instructions.   It  has  repeatedly  been  held  that 

if  the  series  of  instructions  as  a  whole  properly  Instructs  the 

jury  as  to  the  meaning  of  the  law  as  a  whole,  the  failure  to 

give  a  single  Instruction  is  not  reversible  error.   Thus,  in 

Duffy  V.  Cortesi,  2  111. 2d  511  at  page  515 >    the  court  salds 

"The  trend  of  judicial  opinion  reveals  a  reluctance  to 
reverse  cases  on  the  ground  of  technical  errors  In 
Instructions;  hence,  courts  have  reiterated  that  the 
instructions  will  be  considered  as  a  whole,  and  where 
the  Jury  has  not  been  misled,  and  the  complaining  party's 
rights  have  not  been  prejudiced  by  minor  irregularities, 
such  errors  will  not  be  deemed  grounds  for  reversal. 
(Kavanaugh  v.  Washburn,  320  111.  App.  250;  Stephens  v.  Weigel, 
336  111.  App.  36;  Anderson  v.  Brown,  3^  HI.  App.  6I3.)" 

We  therefore  conclude  that  these  instructions  are  not  reversible  error 

and  that  the  judgment  of  the  court  in  failing  to  give  the  tendered 

instruction  was  a  correct  one. 

We  believe  that  the  errors  alleged  by  appellant  are  not 

sufficient  to  reverse  the  verdict  and  ijaaci  the  judgment  is  therefore 

affirmed. 

AFFIRMED. 

BURKE  and  FRIEND,  JJ.,  CONCUR. 
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MR.  PRESIDING  JUSTICE  BRYANT  DELIVERED  THE  OPINION  OF  THE  COURT. 


This  Is  an  action  to  recover  monies  given  in  partial 
payment  for  certain  greeting  cards,  which  were  the  subject 
matter  of  a  contract  between  plaintiff  and  defendant.   The 
contract  called  for  an  ''Exclusive  Distributorship  Agreement"  and 
for  an  immediate  order  of  cards  having  a  value  of  $1,718.20. 
$500.00  was  paid  by  plaintiff  under  the  designation  "Deposit". 
Within  one  month  from  the  date  of  the  contract,  plaintiff  sent 
$359.10  to  defendant,  which  brought  the  amount  in  the  hands 
of  defendant  to  $859.10,  or  one-half  of  the  total  amoupt  for 
which  plaintiff  had  obligated  himself  under  the  terms  of  the 
contract.   Plaintiff  thereupon  demanded  delivery  of  one-half 
of  the  cards  originally  ordered.   After  an  exchange   of  letters 
defendant  refused  to  send  any  part  of  the  order  until  the  full 
$1,718.20  contract  price  had  been  paid  and  plaintiff  requested 
the  return  of  the  money  previously  placed  in  defendant's  hands 
as  a  partial  payment.   When  the  sum  was  not  returned,  plaintiff 
filed  this  action  for  its  recovery.  Defendant  answered  that  the 
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plaintiff  had  breached  the  contract  by  requesting  delivery 
before  payment  of  the  full  amount.  Plaintiff's  motion  for 
Judgment  on  the  pleadings  was  denied.  Defendant  then  filed 
a  motion  for  Judgment  on  the  pleadings  which  was  sustained 
as  to  $500 -00  of  the  amount  in  controversy,  Judgment  being 
entered  in  favor  of  plaintiff  for  $350.10.  This  appeal  is  from 
that  Judgment. 

Both  parties  contend  that  the  contract  is  unambiguous, 
but  each  contends  that  it  sustains  his  own  viewpoint.   The 
question,'  therefore,  is  one  of  determining  the  true  meaning 
of  tne  contract.   Appellant   contends  that  the  addition  of 
certain  terms  to  the  instrument  shows  the  intention  of  the 
parties  clearly  to  have  been  to  permit  partial  delivery  before 
complete  payment,  or,  in  the  alternative,  that  if  the  contract 
can  be  said  to  be  ambiguous,  the  trial  court  erred  in  not 
permitting  the  presentation  of  eviaence  to  eliminate  the 
ambiguity.   We  do  not  find  it  necessary  to  deal  with  the 
second  contention,  since  we  believe  the  contract  to  be  unambiguous 
in  its  terms,  but  we  do  not  agree  with  appellant's  contention 
that  the  contract  sustains  his  position.   On  the  contrary,  we 
find  that  appellee's  contention  that  full  payment  was  a 
pre- requisite  to  delivery  is  correct. 

The  contract  is  a  form  prepared  by  the  Novo  Card 
Publishers,  Inc.  and  contains  the  terms  upon  which  an  exclusive 
franchise  distributorship  arrangement  will  be  formed.   The  printed 
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portions  of  the  agreement,  with  the  blanks  properly  completed, 

comprise  an  entire  statement  of  the  terms,  including  the 

nature  of  the  merchandise,  price,  terms  of  payment,  method 

of  delivery  and  other  conditions.   The  nature  of  the  blanks 

to  be  completed  clearly  indicates  that  the  printed  portions 

of  the  contract  contempla  te  payment  of  the  full  price  before 

delivery  of  any  part  of  the  merchandise  ordered.,   $1,718,20,  the 

full  price  of  the  order,  is  shown  in  the  appropriate  blank  and 

from  it  is  deducted  $500.00  labeled  "Deposit",  which  is  to  be 

considered  liquidated  damages  in  the  event  of  default  by  the 

buyer.   This  leaves  a  figure  of  $1,218.20,  which  is  labeled 

"Balance  Due  Upon  Delivery".   The  other  pertinent  hand  written 

portions  appear  at  the  bottom  of  the  paper  and  are;  "l/2  shipment 

on  Feb.  1"  and  "Balance  hold  for  shipping  instructions". 

Appellant  contends  that  when  read  together,  the  printed 
term  "Balance  Due  Upon  Delivery"  and  trie  hand  written  terms 
"1/2  shipment  on  Feb.  1"  and  "Balance  hold  for  shipping  instruc- 
tions" express  the  understanding  of  the  parties  that  the  payment 
of  one-half  of  the  purchase  price  would  entitle  plaintiff  to 
delivery  o£   one-half  of  the  total  order.   We  do  not  agree. 

Plaintiff  neglects  to  give  proper  weight  to  the  fact 
that  the  terms  " l/2  shipment  on  Feb.  1"  and  "Balance  hold  for 
shipping  instructions"  appear  in  the  portion  of  the  Instrument 
devoted  to  specification  of  the  method  of  delivery,  which  is 
separated  from  the  body  of  the  agreement  wherein  the  terms 
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of  payment  are  set  forth.   The  payment  provisions  call  for 

"Balance  Due  Upon  Delivery"  of  the  full  amount  minus  the 

deposit,  without  any  indication  that  partial  payment  could 

compel  defendant  to  deliver  a  portion  of  the  goods.   After 

perfecting  his  ownership  of  the  cards  by  payment  of  the  amount 

called  for  by  these  provisions,  plaintiff's  requests  concerning 

the  mode  of  delivery  would  call  for  partial  delivery  as 

specified. 

As  the  court  said  in  Capitol  Paper  Box,  Inc.  v. 

fielding  Hosiery  Mills,  350  111.  App.  68,  at  page  71s 

"In  considering  the  contract,  we  must  interpret  it  in 
its  entirety,  and  we  cannot  alter  a  contract  or  make  a  new 
one  for  the  parties  to  sustain  the  claim  of  one  of  them, 
[citing  cases].   In  so  doing  we  must  give  a  reasonable 
interpretation  rather  than  an  unreasonable  one  which  will 
not  give  one  of  the  parties  an  unfair  advantage  over  the  other. 
[citing  cases]," 

We  are  also  aware  that  the  hand  written  portions  are  no  less 

important  than  the  printed.  Papullas  v.  Wlrtz,  331  111.  App. 

376;  American  Terra  Gotta  &  Ceramic  Co.  v.  Bankers  Surety  Co., 

199  111.  App.  5^5'      However,  after  a  careful  application  of 

these  principles  to  the  present  case,  we  are  unable  to  say  that 

the  contract  failed  to  state  a  clear  agreement  between  the 

parties.   The  instrument  is  clear  and  understandable  on  its 

face  and  encompasses  all  the  essentials  of  the  agreement* 

The  court  did  not  commit  error  in  awarding  plaintiff 

a  judgment  for  $350.10  rather  than  the  $859.10  prayed  for 

in  his  complaint.   The  $500.00  retained  by  defendant  was 
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clearly  designated  as  a  deposit  to  insure  the  performance  of 
the  contract  by  plaintiff  and  by  breaching  his  obligations 
plaintiff  has  forfeited  his  right  to  that  sum. 

For  the  reasons  indicated,  the  Judgment  of  the  trial 
court  Is  affirmed. 

AFFIRMED. 
BURKE  and  FRIEND,  JJ. ,  CONCUR, 
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HARRY   EAGER, 

Plaintiff-Appellee, 

V. 

JOSEPH  D.  BERKE  and  SIDNEY  Z. 
TEPPER, 

Defendant  s-Appe llant  s . 

On  Appeal  of  SIDNEY  Z.  TEPPER. 


APPEAL  FROM 


MUNICIPAL  COURT 


OF  CHICAGO 


MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 


In  an  amended  statement  of  claim  Harry  Eager  asked 
Judgment  against  Sidney  Z.  Tepper  in  the  amount  of  $1,000.   The 
defendant  was  escrowee  with  a  deposit  by  plaintiff  of  $1,000 
under  a  contract  of  assignment  between  plaintiff  and  Joseph 
D.  Berke.   Paragraphs  6  to  9,  inclusive,  of  the  answer  plead  as  a 
bar  to  the  action  a  decree  in  a  complaint  for  specific  performance 
of  the  assignment  of  the  real  estate  contract.   The  plaintiff  in 
the  Instant  case  was  the  plaintiff  in  the  first  case  and  defendant 
Berke  andothers  were  the  defendants.   The  decree  dismissed  the 
complaint  for  want  of  equity.   On  appeal  the  Supreme  Court  affirmed. 
(11  111.  2d  50) . 

The  court  sustained  plaintiff's  motion  to  strike  the  par- 
agraphs of  the  answer  asserting  the  defense  of  res  Judicata.  The 
case  came  on  for  trial  without  a  Jury  upon  the  amended  statement  of 
claim,  the  allegations  of  Paragraphs  1  to  5  of  the  answer  and 
upon  the  statement  of  facts  in  Eager  v.  Berke,  11  111.  2d  50, 
and  the  court  gave  judgment  against  the  defendant  for  $1,000. 
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He  asks  that  the  Judgment  be  reversed  and  In  the  alternative 
that  the  cause  be  remanded  with  directions  to  vacate  the  order 
sustaining  the  motion  to  strike  his  defense  of  res  Judicata 
and  for  a  new  trial. 

The  stricken  paragraphs  set  out  the  proceedings  in  the 
first  case.   By  appropriate  references  these  paragraphs  plead 
that  in  the  first  case  the  plaintiff  in  his  complaint  asked 
for  "such  other  and  further  relief  as  shall  be  meet."   Plaintiff 
in  the  first  case  asked  for  damages.   He  also  requested  damages  in 
his  brief,  reply  brief  and  petition  for  rehearing  in  the  Supreme 
Court.   No  point  is  made  as  to  any  issue  joined  in  the  first  5 
paragraphs  of  the  answer. 

Defendant  insists  that  he  should  have  a  reversal  on  the 
ground  of  res  Judicata  in  that  he  properly  pleaded  identity  of 
parties  or  their  privies^  subject  matter  and  cause  of  action. 
There  is  Identity  of  subject  matter.   The  amended  statement  of 
claim  in  the  instant  case  alleges  a  different  cause  of  action 
and  there  is  no  identity  of  parties^,   The  defendant  In  the  instant 
case  was  not  a  party  to  the  first  case  and  cannot  be  said  to  be  in 
privity  with  any  other  party  In  that  case.   The  court  was  right  In 
striking  the  allegations  purporting  to  plead  res  Judicata. 

The  Judgment  of  the  Municipal  Court  of  Chicago  is 
affirmed. 

JUDGMENT  AFFIRMED. 
BRYANT,  P.  J.,  and  FRIEND,  J.,  CONCUR. 
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ALEEN  B.  RAGEN, 

Plaintiff-Appellant, 

V. 

JAMES  M.  RAGEN,  JR.,  et  al., 

Defendants-Appellees. 

CONTINENTAL  ILLINOIS  NATIONAL  BANK  AND 
TRUST  COMPANY, 

Garni shee-Defendant, 

and 

THE  TRAVELERS  INDEMNITY  CO., 

Third  Party  Defendant. 

MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

In  May  of  1953  Aleen  B.  Ragen  filed  a  bill  in  the 
nature  of  a  bill  of  review  against  James  M.  Ragen,  Jr.  (Ragen), 
and  others  to  set  aside  the  decree  and  property-settlement 
agreement  entered  Into  at  the  time  of  the  Ragens'  divorce  in 
/-  1952.   On  the  day  suit  was  filed,  without  notice  and  without 
bond,  plaintiff  obtained  a  temporary  injunction  restraining 
Ragen  and  the  other  defendants  from  transferring  or  dealing  in  any 
way  with  any  of  Ragen' s  property.   Subsequently  Ragen  moved  to 
dissolve  the  injunction,  and  In  December  of  1956  his  motion  was 
allowed.   He  thereupon  filed  a  suggestion  of  damages  unde-"  the 
Injunctions  Act  (111.  Rev.  Stat,  I959,  ch.  69,  §12)  to  recover 
damages  sustained  by  reason  of  the  wrongful  entry  of  the  temporary 
injunction.   After  hearing  proofs  on  the  suggestion  of  damages, 
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the  chancellor,  on  June  30,  1958,  entered  Judgment  In  favor 
of  Ragen  and  against  plaintiff  in  the  amount  of  $12,674.55. 
This  Judgment  was  included  in  a  final  decree  which  also  dismissed 
plaintiff's  bill  of  review  for  want  of  equity.   Plaintiff  attempted 
to  appeal  from  this  decree,  but,  pursuant  to  Ragen 's  motion,  the 
appeal  was  here  dismissed  in  November  of  1958  because  plaintiff 
had  failed  to  file  the  record  within  the  time  prescribed  by  the 
rules  of  court.   Thereupon,  pursuant  to  Ragen' s  motion  under  section 
87  of  the  Civil  Practice  Act,  we  entered  Judgment  in  favor  of  Ragen 
and  against  plaintiff  in  the  amount  of  $415.00.  Later,  on  August  18, 
1959i  we  denied  plaintiff's  petition  for  leave  to  appeal  from 
the  decree  of  June  30,  1958. 

On  the  day  the  decree  was  entered  (June  30»  1958),  Ragen 
instituted  a  granishment  proceeding  against  the  Continental  Illinois 
National  Bank  and  Trust  Company.   Summons  was  served,  and  the  bank's 
answer  raised  the  defense  that  it  was  sued  in  its  Individual 
capacity  and  not  as  a  trustee  of  the  Katherlne  C.  Camp  Trust  or 
as  trustee  under  the  Will  of  Gordon  Thorne,  in  which  capacities 
it  held  certain  assets  of  plaintiff.   Ragen  then  caused  a  garnish- 
ment summons  and  interrogatories  to  be  served  on  the  bank  in  its 
trust  capacities.   In  its  answer  the  bank  admitted  that  as  trustee 
of  the  Katherlne  C.  Camp  Trust  it  held  certain  assets  for  the  use 
of  plaintiff,  namely: 

(a)   1450  shares  of  Class  A  stock  of  Montgomery  Ward 
and  Company  which,  by  ohe  terms  of  a  decree  en- 
tered by  the  Circuit  Court  of  Cook  County  in 
Thorne  v.  Continental  Natl.  Bank  &  Trust  Co.  of 
Chicago,  56   C  11  261,  aff'd  18  111.  App.2d  I63, 
were  to  be  distributed  to  plaintiff  and  her  daughter 
Maureen  Ragen  as  they  should  in  writino-  direct;  how- 
ever, no  such  direction  had  been  received  by  the 
bank; 
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(b)  $72,850.00,  which  the  decree  provided  was  to  he 
paid  to  plaintiff,  Maureen  Ragen,  and  attorneys 
Wlsch  and  Crane,  without  specifying  how  the  mon- 
ey was  to  be  allocated;  and 

(c)  $25,375.00,  representing  dividends  on  the  1^50 
shares  of  Montgomery  Ward  stock  held  pursuant 
to  the  decree,  without  specifying  how  the  money 
was  to  be  allocated  as  between  plaintiff  and 
Maureen  Ragen. 

By  way  of  defense,  the  bank  alleged  that  the  Circuit  Court  of  Cook 
County  had  retained  Jurisdiction  in  its  decree,  thus  precluding 
garnishment  of  the  assets  held  by  the  bank. 

On  December  I6,  1958  Ragen  instituted  a  citation  pro- 
ceeding pursuant  to  section  73  of  the  Civil  Practice  Act  against 
the  Travelers  Indemnity  Company,  requiring  it  to  produce  the 
security  for  the  supersedeas  bond  which  plaintiff  had  filed  in 
the  Appellate  Court  in  connection  with  her  unsuccessful  appeal 
from  the  decree  of  June  30 »  1958.   These  two  post- Judgment  proceed- 
ings were  consolidated  for  trial,  and  as  the  result  of  hearings  had 
on  December  16  and  29,  1958,  garnishment  Judgment  was  entered 
against  the  bank  in  the  amount  of  $12,991o  41,  representing  the 
principal  amount  of  the  Judgment  for  $12,67^.55  and  interest  in 
the  amount  of  $316.86,  the  Judgment  in  the  amount  of  $12,991,41, 
plus  Ragen' s  costs  in  the  amount  of  $415.00,  to  be  satisfied 
by  Travelers  from  the  sale  of  certain  collateral  ordered  to  be 
turned  over  to  Frank  G-.  Sain,  sheriff  of  Cook  County,  Illinois. 
Plaintiff  contends  that  the  answers  of  the  granlshee 
bank  disclosed  that  there  was  no  money  or  property  due  Aleen  B. 
Ragen;  that  at  the  time  the  garnishee  filed  its  answers  It  was  not 
indebted  to  Aleen  B.  Ragen;  and  that  It  appeared  from  the  answers 
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riled  by  the  garnishee  that  Maureen  Ragen  and  others  had  an 
Interest  In  the  money  and  stock  sought  to  be  garnisheed;  that 
It  was  therefore  incumbent  upon  the  Judgment  creditor  to 
Issue  and  serve  notice  to  them  bo  that  they  might  assert  their  .2 
right 8 J  and  that  the  record  shows  that  no  such  notice  was  ever 
served  upon  Maureen  Ragen  or  any  other  adverse  claimant. 

As  to  the  Judgment  against  Travelers  based  upon  the  cita- 
tion proceeding,  plaintiff  takes  the  position  that  the  Superior 
Court  was  without  Jurisdiction  to  enter  such  an  order  because 
(1)  no  evidence  was  adduced  at  the  trial  that  Travelers  was  indebted 
to  the  Judgment  debtor,  (2)  no  demand  was  ever  made  upon  the  surety 
to  perform  under  the  appeal  bond,  and  (3)  the  collateral  ordered 
to  be  sold  Is  not  within  the  Jurisdiction  of  the  Superior  Court; 
and  plaintiff  concludes  that  therefore  the  court  had  no  power 
to  compel  the  surety  to  produce  and  deliver  to  the  sheriff  of 
Cook  County  securities  which  were  In  a  foreign  Jurisdiction. 

In  the  garnishment  proceeding  against  the  bank,  Ragen 
Introduced  the  testimony  of  Holly  P.  Blessing,  a  vice  president 
who  had  adminstered  the  Katherine  C.  Camp  Trust.   He  testified 
that  on  the  day  the  garnishment  summons  was  served,  the  bank 
held  the  assets  described  in  the  bank's  answer;  that  on  July 
31,  1958,  in  order  to  induce  the  bank  to  turn  over  some  of  the 
assets  awarded  to  them  under  the  decree  plaintiff  and  her 
daughter  Maureen  executed  a  letter  authorizing  the  bank  to 
pay  attorneys  Wlsch  and  Crane  $65,000.00  of  the  $72,850.00 
held  by  the  bank  under  the  decree,  and  in  view  of  Ragen' s 
garnishment  proceeding  "to  retain  the  sum  of  $13,000  out  of  ; 
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the  amount  of  cash  to  which  the  undersigned  [plaintiff  and 
Maureen  Ragen]  would  be  entitled"  from  the  bank  pursuant  to 
the  Circuit  Court  decree  of  July  8,  1957 >  "which  amount"  the 
bank  could  "retain  until,"  as  the  direction  provided,  "In  your 
opinion,  said  garnishment  proceedings  have  been  finally  and 
completely  disposed  of  and  fully  determined."   For  the  purpose  of 
setting  aside  the  money,  Maureen  Ragen  authorized  the  bank  to 
withhold  $10,000.00  of  the  amount  of  cash  she  was  entitled  to 
receive  under  the  decree,  and  counsel  for  the  bank  advised  it 
that,  although  Maureen  Ragen  was  not  a  Judgment  debtor  of  Ragen, 
her  express  assent  and  direction  fully  protected  it.   During  the 
garnishment  hearings,  the  foregoing  document  was  brought  to  the 
attention  of  counsel  for  the  bank,  whereupon  he  orally  withdrew 
the  defense  to  the  garnishment  based  upon  Maureen  Ragen ' s  potential 
Interest  in  the  funds  held  by  the  bank. 

On  August  1,  1958,  several  weeks  after  the  second 
garnishment  summons  was  served  on  the  bank,  it  issued  a  check  to 
plaintiff  in  the  amount  of  $8, 124.84  and  also  delivered  to  plain- 
tiff five  certificates  representing  483  shares  of  Montgomery 
Ward  and  Company  Class  A  stock  issued  in  plaintiff's  name^   On  the 
day  of  delivery.  Class  A  Ward  stock  had  a  market  value  of  $150.00 
to  $152.00  per  share.   In  the  garnishment  proceeding,  Ragen 
Introduced  the  decree  entered  in  the  Thorne  case  under  which  the 
bank  as  trustee  was  ordered  to  deliver  to  plaintiff  and  Maureen 
1450  shares  of  Montgomery  Ward  and  Company  Class  A  stock,  such 
stock  to  be  issued  as  they  should  in  writing  direct  the  trustee, 
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and  to  pay  the  sum  of  $72,850.00  to  plaintiff,  Maureen,  and 
attorneys  WlBch  and  Crane*  He  also  Introduced  the  settlement  agree- 
ment dated  July  30,  1956. 

As  to  the  citation  proceeding  against  Travelers, 
Warren  Geary,  assistant  superintendent  of  its  bond  department, 
responded  to  the  citation  served  on  Travelers  at  its  Chicago 
office.   He  testified  that  plaintiff  had  applied  to  Travelers 
for  a  supersedeas  bond  in  connection  with  her  appeal  from  the 
decree  of  June  30,  1958.   The  bond  was  filed  in  the  Appellate 
Court  on  October  2^,  1958.  The  application  was  handled  and  the 
bond  written  through  Travelers'  Cleveland  off  Ice.   As  security  for 
the  bond,  plaintiff  gave  183  shares  of  Ward  stock;  100  shares  were 
delivered  directly  to  the  Cleveland  office,  and  a  certificate  for 
83  shares  was  delivered  to  the  Chicago  office,  where  it  was 
held  overnight  and  then  forwarded  to  Cleveland.   All  the  shares 
were  in  the  custody  and  control  of  Travelers  when  the  citation 
was  served. 

The  Instant  proceedings  were  instituted  to  satisfy 
a  Judgment  given  more  than  fifteen  months  ago  in  a  lawsuit 
filed  in  1953.   The  judgment  has  become  final.   There  is  no 
quarrel  with  plaintiff's  contentions  that  the  garnishor  must 
comply  strictly  with  the  Garnishment  Act  (111.  Rev.  Stat.  1959,  ch. 
62),  that  the  garnishor  has  the  burden  of  proving  that  the 
garnishee  is  indebted  to  the  defendant  or  has  any  effects  or 
estate  of  any  such  defendant  in  his  possession,  custody  or 
charge,  as  provided  by  section  1  thereof,  and  that  if  the 
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garnlshee  Is  alleged  to  be  a  debtor  of  the  Judgment  debtor, 
the  debt  must  be  shown  to  be  definite  and  certain.  However, 
all  these  legal  principles  and  statutory  provisions  were 
complied  with  in  this  proceeding.   The  bank  admitted  in  its 
answer  that,  at  the  time  garnishment  summons  was  served,  it  held 
almost  $100,000.00  in  cash  and  about  $215,000.00  in  securities 
for  the  use  of  plaintiff  and  her  daughter  Maureen.   Plaintiff 
argues  that  Ragen  failed  to  prove  what  portion  of  the  assets 
were  owned  by  her.   We  recently  held  In  Leaf  v.  McGowan,  13  111. 
App.2d  58,  that  where  the  garnishee  answers  that  funds  it  holds 
are  owned  by  the  Judgment  debtor  Jointly  with  another,  the 
garnishor  has  made  a  prima  facie  case,  and  the  burden  is  then 
on  the  other  party  to  the  Joint  account  to  prove  what  part  of 
the  funds, if  any,  belongs  to  him.   In  this  proceeding,  Ragen 
established  by  clear  proof,  and  the  court  found, that  the  bank 
hefd  assets  belonging  to  plaintiff  far  in  excess  of  Ragen ' s 
Judgment,  and,  basing  its  decision  upon  this  proof,  the  court 
properly  entered  Judgment  against  the  bank. 

Plaintiff  argues  that  under  section  11  of  the  Garnishment 
Act  Maureen  Ragen  was  entitled  to  notice  of  the  garnishment  pro- 
ceeding.  This  section  was  evidently  intended  to  protect  an 
adverse  claimant  so  that  he  may  appear  and  protect  his  interest, 
if  any,  in  property  held  by  the  garnishee.   The  proof  is  clear, 
however,  that  Maureen  Ragen  knew  of  the  garnishment  against  her 
mother  and  that,  because  of  the  pendency  of  the   proceeding, 
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she  signed  an  authorization  to  the  bank  to  withhold  $13,000.00. 
Under  the  circumstances  it  is  convincingly  clear  that  she 
knew  of  the  proceeding;  Indeed,  she  assisted  In  establishing 
a  fund  to  be  held  by  the  bank  to  pay  Ragen's  Judgment. 

There  is  no  merit  to  the  defense  that  the  court's 
retention  of  Jurisdiction  in  its  decree  precluded  garnishment 
of  the  assets  held  by  the  bank  since  the  reservation  of  Juris- 
diction did  not  prevent  plaintiff  from  getting  her  share 
of  the  settlement  money  and  stock.   It  certainly  did  not  affect 
Ragen's  right   to  garnishee  these  assets  in  the  hands  of  the 
bank. 

The  order  appealed  from  should  be  affirmed,  and  it  is  so 
ordered. 

ORDER  AFFIRMED. 
BRYANT,  P.J.,  and  BURKE,  J.,  CONCUR. 
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GEORGE  HALLj,  Sergeant,  Illinois 
State  Police, 

Plaintiff-Appellee  5 

Vo 

DEPARTMENT  OF  PUBLIC  SAFETY  OF 
THE  STATE  OF  ILLINOIS,  et  al., 

Defendants-Appellants  , 

MRo  JUSTICE  SCHWARTZ  DELIVERED  THE 
OPINION  OF  THE  COURT o 

This  is  an  appeal  from  an  order  of  the  Circuit  court 
vacating  and'  setting  aside  an  order  of  the  State  Police  Merit 
Board,  finding  the  plaintiff  guilty  of  charges  filed  against 
him,  and  dismissing  him  from  the  service o  The  sole  question 
to  be  determined  is  whether  the  findings  of  the  Board  are 
against  the  manifest  weight  of  the  evidence. 

Plaintiff  is  a  sergeant  of  the  State  Police  assigned 
to  District  U-,  located  at  139th  Street  and  Cicero  Avenue,  in 
Cook  County o   He  is  also  a  mechanic  employed  by  a  cab  company 
operated  by  his  wifCo  This  supplemental  employment  was 
allowedj  according  to  plaintiff's  testimony,  by  permission 
of  a  police  captain  now  deceasedo   On  February  20,  I9585 
charges  were  filed  against  plaintiff  by  the  Superintendent  of 
the  Division  of  State  Highway  Police «  These  charges  recited 
that  on  September  21,  19^1 y  plaintiff  was  employed  as  an 
officer  of  the  State  Highway  Police  and  continued  to  perform 
his  duties  as  such  until  June  28,  195^ >  when  he  was  suspended 
for  conduct  unbecoming  an  officer 5  particularly  that  of 
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:^,rinkir.g  intoxicating  liquors  while  on  duty.  After  the  period 
of  suspension  had  expired,  plaintiff  continued  on  duty  as  a 
State  police  officer  imtil  his  suspension  pending  disposition 
of  the  charges  in  question. 

Four  charges  were  made,  two  of  which  were  sustained. 
The  first  charge  sustained  was  that  on  November  1^,  1957j 
while  on.  duty  and  in  uniform^  plaintiff  indulged  in  alcoholic 
liquor  to  the  extent  that  he  was  unable  to  perform  his  duties 
as  a  State  police  officer  while  investigating  an  automobile 
accident,  and  that  while  conducting  the  investigation  he  was 
observed  to  be  under  the  influence  of  liquor „  The  second 
charge  sustained  was  that  on  December  26,  1956,  plaintiff 
became  intoxicated  and  while  so  intoxicated  flashed  and  other- 
wise displayed  a  3P-30  caliber  rifle  and  shot  or  discharged  it 
into  the  wall  of  a  garage  located  at  his  residence 5  and  that 
he  was  put  to  bed  by  State  police  officers  who  were  called  to 
his  home  to  investigate.  The  offenses  were  in  violation  of 
pertinent  rules  and  regialations. 

With  respect  to  the  first  chargej  Oliver  K.  Osburn, 
an  employee  of  General  Motors  for  twelve  years,  testified 
that  while  driving  along  the  highway  he  observed  an  automobile 
accidents  got  out  of  his  car,  looked  for  a  State  police  car, 
and  foun.d  Hall,  He  started  to  ask  Hall  about  taking  care  of 
the  accident,  but  Hall  did  not  comprehend  what  he  was  talking 
about o  Osburn  asked  Hall  if  he  had  checked  to  see  who  was 
involved  in  the  accident.  There  was  no  reply.   Hall's  hat 
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vas  on  backwards c   He  staggered  as  he  walked.  There  was  no 

attempt  made  at  any  time  to  keep  traffic  mcvingo   Hail  was 
3.00  feet  away  from  the  cars  that  were  involved,  Osfcurn  was 
of  the  opinion  that  Hall  was  intoxicated.   State  police 
officer  John  C.  Cammack  testified  that  he  went  to  the  scene 
of  the  accident  upon  a  radio  call  that  Sergeant  Hall  had 
reported  an  accident.  When  he  arrlYedj  he  noticed  Hall, 
did  net  smell  any  alcohol  on  his  breath,  his  speech  was 
coherent 5  and  Cammack  was  of  the  opinion  that  Hall  was  not 
tinder  the  influence.  Cammack  was  told  by  a  Deputy  Sheriff 
that  people  were  complaining  of  Sergeant  Hall 5  that  they  were 
of  the  opinion  that  he  was  drunkj  and  the  Deputy  Sheriff  asked 
Cammack  to  get  Hall  off  the  scene,  Cammack  went  to  Hall  and 
saids  ""Sergeant,  the  Deputy  said  people  are  complaining  about 
you,  why  don't  you  go  ahead  and  leave,"  Hall  did  not  object. 
Hall  denied  that  he  was  intoxicated^  explained  his  hat  being 
on  backwards  and  his  uiisteady  walk  by  saying  he  slipped  and 
injured  himself  when  he  got  out  of  his  caro   He  was  supported 
in  his  claim  of  sobriety  by  several  witnesses,  one  of  whom 
spent  the  earlier  afternoon  with  him  at  a  local  police  station 
where  Hall  had  gone  to  the  witness's  ""aid"*  with  regard  to  a 
speeding  charge,  and  another  who  had  spoken  with  Hall  at  the 
scene  and  met  him  for  coffee  afterward.  On  this  charge  the 
Board  found  that  the  evidence  with  reference  to  the  manner  in 
which  Hall  was  conducted  away  from  the  scene  of  the  accident, 
the  docile  marjier  In  which  he  accepted  his  dismissal  by  an 


c 


offj-cer  inferior  in  rank,  and  his  lack  of  explanation  as  to  why 
he  did  not  actively  participate  in  helping  the  injured,  together 
with  affirmative  proof  of  intoxication  warranted  the  finding 
that  he  was  guilty. 

With  respect  to  the  second  charge,  one  Joseph  Schatchell 
testified  that  he  is  a  State  Troopers  that  he  was  assigned  to 
handle  the  desk,  answer  calls ,  and  take  care  of  people  who 
came  in»  He  received  a  call  from  the  Harvey  police  that 
George  Hall  was  causing  a  disturbance  of  some  sorto  He  asked 
whoever  called  why  they  did  not  handle  it  themselves  and  was 
told  in  response  that  "it  was  in  town  and  they  said  he  works 
with  you  fellows  and  we  felt  it  would  be  better  for  you  to 
take  care  of  it,"  He  dispatched  State  police  officers 
Adomaitis  and  Faragoi  to  look  Into  the  matter.  Faragoi  testi- 
fied that  he  went  to  the  Triple  A  Cab  Company,,  which  is  owned 
by  Mrs  o  Hall,,  wife  of  plaintiff,  Wien   he  arrived  at  the  scene, 
MrSo  Hall  asked  him  to  try  to  get  George  upstairs  to  go  to 
"bed  "  CO. and  I  didcod  said,  George,  you  better  go  upstairs 
because  you  had  a  couple  of  drini^s  and  you  would  be  better  off 
to  go  to  bed,  and  he  said  I  will,"  Finally  they  brought  him 
upstairs  and  he  said  he  would  go  back  to  sleep o  He  admitted 
Hall  was  under  "the  influence,"  but  he  would  not  say  he  was 
drunk.   It  should  be  borne  in  mind  that  Hall  was  the  witness's 
superior.   The  witness  Adomaitis  testified  that  he  went  to  the 
scene  with  Faragoi?  that  they  were  called  in  by  Mrs „  Hall 
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because  "Sergeant  Hall  was  disturbing  them  by  shooting  a  rifle  in 
the  back  garage."  The  witness  said  Hall  had  a  smell  of  liquor  on 
his  breatho   From  his  observation  of  him,  he  would  say  he  had  a 
few  drinks  and  was  "under  the  influence."  The  witness  was  asked 
this  question  by  one  of  the  members  of  the  Boards   "Do  you  think 
you  and  the  Harvey  police  handled  the  situation  the  way  you  would 
if  it  had  of  been  Joe  Doakes,  or  were  you  limited  because  it  was 
Hall?"'  The  witness  replied?   "It  would  be  hard  to  say."  Hall 
admitted  that  he  had  been  drinking  intoxicating  liquor.   His 
wife  admitted  that  she  had  made  the  call  to  the  police  because 
she  thought  her  husband  was  "stiffs"  that  he  was  "drunk." 

Counsel  for  plaintiff  place  emphasis  on  the  reluctance 
of  the  police  officers  to  state  outright  that  Hall  was  drunk, 
and  on  discrepancies  in  their  evidence.  The  Board  obviously 
considered  this  was  due  to  the  fact  that  they  were  testifying 
against  a  fellow  and  superior  officer o  With  respect  to  the  wife, 
sheo  too»  qualified  part  of  her  story  for  obvious  reasons.  We 
have  set  forth  enough  of  the  evidence  to  show  that  there  was 
far  more  than  ample  testimony  to  support  the  finding  of  the 
Board, 

A  reviewing  court  in  a  case  of  this  character  is 
required  to  determine  from  the  entire  record  whether  the 
findings  are  against  the  manifest  weight  of  the  evidence, 
Logan  v.  Civil  Service  Commlssiono  3  Hlo  2d  81 „  86-75  ^19 
NoEo2d  75'+,  756  (195^)^  Karri  son  Vo  Civil  Service  Commission, 
1  Illo  2d  137,  1^5=7?  115  N.E.2d  521 J  525  (1953) I  Oswald  v. 
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Clvl?^  Service  Commission.,  '+06  i:io  506,  511,  9'+  N.Eo2d  311,  3l'+ 
(1950)?  Drezner  v.  Civil  Service  Comml^A^oiks.   398  111.  219,  227, 
7"^   N.E,2d  303,  3C7  (19^7)?  Adamek  Vo  Civil  Service  Comoilsslon, 
17  111,  Appo  2d  11,  17,  l'-+9  NoEo2d  h66,   ^■:-69  (19^8)^  Noltln&  v^ 
Civil  Service  Commission,  7  111.  App,  2d  l'-+7,  158,  129  N.E„2d 
2365  2U-2  (1955)0  To  be  against  the  manifest  weight  of  the 
evidence  requires  that  an  opposite  conclusion  be  clearly 
evident  or,  as  it  is  sometimes  stated,  palpably  erroneous „ 
The  mere  fact  that  there  are  contradictions  in  the  evidence 
would  not  justify  the  court  in  reaching  a  different  conclusion 
than  that  of  the  trier  of  the  fact ,   Bunt on  Vc  Illinois  Central 
i.^„R^,  15  111"  App,  2d  311,  323-'^-,  ?A6  N.E.2d  2C5,  210-11  (1957); 
Becherer  v.  Belleville-^St o  Louis  Coach.„Co^..  322  111,  App.  37, 
J+2,  53  N.Eo2d  73I5  733-^  (19''+'^)  o  The  Board  which  was  the 
trier  of  fact  in  the  Instant  case  observed  the  dem.eanor  of 
the  witnesses  while  on  the  stand  and  was  best  able  to  judge 
when  they  were  telling  the  truth  and  when  they  were  inclined 
to  favor  a  superior,  a  spouse  or  a  friend.   Such  matters  are 
not  for  a  reviewing  court. 

Discipline  is  vital  in  the  police  department,  which 
constitutes  a  force  of  armed  men  organized  to  protect  the 
inhabitants  of  the  state  <>  The  officials  primarily  charged 
with  the  enforcement  of  this  discipline  are  the  Superintendent 
of  the  State  Highway  Police  and  the  State  Police  Merit  Board, 
Undoubtedly  the  Superintendent  of  Police  thought  hard  and 
long  and  took  the  entire  record  of  the  plaintiff  into 
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account  before  filing  these  charges o  The  Board  who  heard  the 
charges  gave  plaintiff  a  fair  trial „   No  one  can  read  the 
record  and  the  opinion  of  the  Board  without  being  impressed 
by  their  impartiality  and  good  judgment „  Courts  must  move 
with  great  care  before  they  set  aside  the  acts  of  an 
executive  department  of  the  government  under  any  circum- 
stances, but  especial.ly  in  matters  such  as  this. 

The  judgment  of  the  Circuit  court  is  reversed. 

Judgment  reversedo 

Dempsey,  Po  J. 5  and  McCormick,  Jo  5  concuTo 
Abstract  only. 
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LUPE  MARQUES, 

Plaintiff-Appellants 


APPEAL  FROM 


SUPERIOR  COURT 


RITA  NAVARRO, 

Defendant-Appell©®, 


COOK  COUNTY, 
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MR.  JUSTICE  BURMAN  DELIVERED  THE  OPINION  OF  THE  COURT, 
The  defendant  filed  a  special  and  limited  appearance 
Isi  a  Dram  Shop  Action  and  m©T©d  to  quash  the  substituted,  personal 
serTlce  of  summons  and  to  vaeat®  the  default  Judgment  entered 
against  her  on  October  16,  1958,  in  the  sxam  of  Ten  Thousand 
Dollars,   The  court  considered  the  swora  affidavits  attached 
to  the  motion,  the  counter  affidavit  of  plaintiff  and  after 
hearing  oral  testimonj  entered  an  order  on  March  9»  1959 » 
quashing  the  service  of  summons  and  vacating  the  Judgment,  Plain- 
tiff appeals. 

An  alias  summons  was  issued  on  April  19»  195^,  with 
typed  instruction  t©  the  Sheriff  to  s©rv®  th©  defendant,  "Rita 
Navarr©  at  2006  South  Ashlaad  Avena©,  tlTBt   floor  apartment, 
Ohieago,  Illinois.  Phone  S@  8-O856  ((@/@  isperaaga  Alexander, 
daughter),"  On  April  20,  1956,  the  Sheriff's  return  certifies 
that  the  summons  was  served  upon  defendant,  Rita  Navarro  by 
leaving  a  copy  of  sa®®  at  her  usual  place  of  abode  with  Esperanza 
Alexander,  her  daughter,  a  person  of  defendant's  faisily  of  the 
age  of  ten  years  or  upwards.   The  certification  further  states 
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that  such  person  was  informed  of  the  contents  of  the  writ  and 

further  that  on  April  20,  1956,  the  deputy  mailed  a  copy  of  the 

writ  to  the  defendant  at  the  foregoing  address. 

Section  13o2  of  the  Practice  Act,  Ch.  110  111,  Rev. 

Stat.  1955»  with  respect  to  service  of  process  on  individuals 

provides  for  service  bys 

***leaving  a  i©@py  at  hl@  usual  place  of  abode  with 

some  person  of  th©  family,  of  the  age  of  10  years 

or  upwards,  and  informing  that  person  of  the  contents 

there©f  *•* 

The  only  question  necessary  for  our  determination  is 
whether  the  Sheriff's  return  has  been  impeached  by  such  clear 
and  convincing  evidence  as  to  ihow  the  summon®  was  not  served  on 
Rita  Navarro,   Pyle  v.  Gr©th,  15  111,  App,  2d  36I, 

The  defendant?  Rita  Navarro,  in  support  of  her  motion 
filed  her  sworn  affidavit  in  which  she  alleges  that  she  first 
learned  of  the  judgmaat  herein  on  or  about  November  26,  1958» 
when  her  son,  Joseph  Navarro,  Informed  her  that  the  Chicago  Land 
Clearance  Oommlsslon  had  discovered  the  entry  of  the  Judgment; 
that  she  Is  the  ©wn@r  of  the  store  and  apartment  building  located 
at  738  South  Halsted  Street,  Shlcago,  Illinois,  and  has  been 
such  owner  for  approximately  twenty  years;  that  in  January,  1955 » 
said  building  was  badly  damaged  by  a  fire,  and  she  had  to  abandon 
her  apartment  and  from  the  date  of  the  fir©  until  on  or  about 
July  26,  1956,  she  lived  continuously  with  her  son,  Joseph 
Navarro,  at  3501  Madison  Street,  Bellwood,  Illinois;  that  she 
never  resided  «|t  2006  South  Ashland  Avenue,  and  that  her  daughter. 
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Esperanza  Alexander,  had  no  authority  to  accept  any  summona  on 
her  behalf  5  that  if  any  aiammona  waa  served  upon  her  daughter  it 
was  never  called  to  her  attention^  that  she  and  her  daughter 
have  not  been  on  speaking  terms  for  many  years  and  they  do  not 
Tlsit  each  other j  and  that  she  has  never  been  served  with  summons 
nor  has  sh©  received  a  copy  by  mail. 

The  affidavit  of  Joseph  Navarro  states  that  he  residea 
at  3501  Madison  Street,  Bellwoodj  Illinois,  and  that  he  has  resided 
continuously  at  that  address  for  the  'past  ssven  yeeirs  with  his 
wife  and  two  children j  that  he  is  the  son  of  Rita  Navarro  and  for 
the  period  from  January  21,  1955  to  July  16,  1956,  his  mother 
resided  with  him  and  that  at  no  time  did  his  mother  ever  reside  at 
2006  South  Ashland  Avenu®j  that  his  mother  is  seventy-six  yesirs 
of  age  and  depends  on  him  to  take  car©  of  her  business  affairs; 
that  in  November,  1958,  his  mother  received  a  letter  from  the 
Chicago  Land  Clearance  Commission  coneernlng  the  piirchase  of  her 
property  at  738  South  Halsted  Street  and  then  he  was  informed 
about  the  judgment  and  he  Immediately  informed  his  mother.   The 
affidavit  of  Millie  Navarro,  the  wife  of  Joseph,  and  the  affidavit 
of  Janet,  the  granddaughter  of  defendant,  substantiate  the  same 
facts  set  forth  in  the  petition  of  Joseph  Navarro. 

The  affidavit  of  Louis  Alejandr©  states  that  he  resides 
at  1735  North  21st  Street,  Melros®  Park,  Illinois,  and  is  a  truck 
driver 5  that  he  1®  th®  grandson  of  Rita  Navarro  and  that  to  his 
personal  knowledge  his  grandmother  mad©  her  home  with  Joseph 
Navarro  from  JasHifiSfj,  1955  '^o   July,  1956?  and  that  he  visited  with 
her  frequently  and  that  at  n®  time  did  sh©  live  at  2006  South 
Ashland  Av©nu®« 
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The  affidavit  of  James  Staley  atatea  that  he  resides 
at  620  Marshall  Avenu®,  Bellwoodp  Illinoia,  and  Is  a  friend  of 
Joseph  Navarro  and  has  visited  him  at  3501  Madison  Street, 
Bellwood,  Illinois,  on  an  average  of  at  least  on©©  a  week  for 
the  past  four  or  five  years?  that  he  Is  acquainted  with  Rita 
Navarro  and  knows  of  his  own  personal  knowledge  that  Rita  Navarro 
continuously  lived  with  Joseph  Navarro  during  the  period  from 
January,  1955»  to  July,  195^5  that  during  that  time  h©  saw  Rita 
Navarro  upon  8v©ry  visit  h©  mad®  to  th©  home  of  Joseph  Navarro j 
and  that  to  his  personal  knowledge  she  never  resided  at  2006 
South  Ashland  Avenue  from  January,  1955  '^o  July,  195^* 

The  counter  affidavit  filed  on  behalf  of  the  plaintiff, 
alleges  that  on  information  and  belief  Ben  Nlgro,  Deputy  Sharif f, 
did,  on  April  20,  195^ »   s^tv®   an  alias  summons  upon  Rita  Navarro 
by  leaving  a  copy  of  the  summons  with  Esperanssa  Alexa^nder,  htr 
daughter,  at  2006  South  Ashland  AvenuSs  Ghlsag©,  Illinois^  that 
Ben  Nigro,  before  leaving  summons  first  determined  that  the 
defendant  lived  with  her  daughter,  who  was  over  ten  years  of  age, 
at  that  address,  and  that  on  April  20,  lf56»  Ben  Nigro  mailed  a 
oopy  of  the  stammons  t@  the  same  address. 

The  only  testimony  offered  at  the  trial  was  that  of 
Rita  Navarr®  and  the  Deputy  Sheriff,  Ben  Nigr©„  Rita  Navarro 
testified  substantially  to  the  statements  ihe  made  in  her  affi- 
davit.  Ben  Nigro  testified  that  he  is  a  Deputy  Sheriff  and 
that  his  records  show  that  he  mad©  a  servlc©  ©f  summons  at  2006 
South  Ashland  Avenue,  Ohieago,  on  April  20,  195^,  in  this  ease. 
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Durlng  the  Interview  with  Eaperanza  Alexander  about  har  mother, 
"she  said,  or  must  have  told  us,  that  Rita  was  he?  mother.'*  W® 
asked  her  who  lived  there »  otherwise  we  would  not  leave  the 
summons  there.   It  waa  Esperanza  Alexander  who  told  us  that  Rita 
Navarro  resided  at  that  address.   Only  then  did  we  serve  the 
summons  upon  the  daughter  and  mailed  a  eopy.  On  crosa-examination, 
he  said,  ""My  testimony  is  based  on  what  my  record  shows.   I 
have  no  Independent  knowledge  at  the  present  time."' 

The  plaintiff  argues  that  the  testimony  of  defendant 
and  four  affidavits  is  not  sufficient  to  impeach  a  Sheriff's 
return  showing  a  proper  service  of  summons  and  cites  Pyle  v, 
Groth,  15  111.  App.  ?.d  361.   In  that  case  ther©  was  personal 
servle©  on  defendant  and  the  deputy  sheriff  who  mad©  the  servlc® 
testified  as  to  the  fanner,  time  and  pla©©  of  @ervlc®c  He  also 
cites  Marnik  v,  Gusa©k#.  31?  111.  362.   Th®r©  th@  court  said  that 
the  well  established  rule  is  that  the  return  cannot  be  overcome 
by  the  uncorroborated  testimony  of  the  defendant.   There  too  the 
record  showtd  personal  servie®. 

The  burden  le  on  the  defendant  to  impeach  the  Sheriff's 
return.  Pyle  v.  Groth,  I5  111.  App.  2d  361. 

In  the  Instant  ease,  the  testimony  of  Nigro  was  of  no 
assistance  t©  the  plaintiff  at  the  trial  to  eontradict  or 
challenge  the  affidavits  or  testimony  of  the  defendant,  fh© 
plaintiff  offered  no  contrary  evidence.  W©  con®lud©  that  the 
trial  coUrt  properly  quashed  the  service  of  summons  aad  vacated  the 
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Judgment  because  the  affidavits  and  ©vldenoe  established  by 
clear  and  convincing  proof , that  the  summons  was  served  at  a 
place  that  was  not  plaintiff's  ""usual  place  of  abode", and  was 
sufficient  to  liupeach  th®  return  of  the  Sheriff.  Maher  t, 
Segal,  33  111.  App.  1380 

The  ruling  of  th©  Superior  Court  was  correct  and  th« 
order  is  affirmed, 

AFFIBMED. 

MURPHYp  P,J.  AND  KILEY,  J.  GONGUR. 
ABSTRACT  ONLY. 
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CATHERINE   D„    NOBLE,    d.boa.    PINE 
TAVERN, 

Appellant, 


APPEAL   FROM  SUPERIOR 
COURT,    COOK  COUNTYo 
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ILLINOIS  LIQUOR  CONTROL  COMMIS=. 
SION  OF  THE  STATE  OF  ILLINOIS 
and  Fo  Bo  CALLANEN,  Local 
Liquor  Commissioner  of  the 
Village  of  Northfield, 

Appellees  o 

MRo  JUSTICE  SCH\^ARTZ  DELIVERED  THE 
OPINION  OF  THE  COURT o 

This  is  an  appeal  from  an  order  of  the  Superior 
court,  affirming  the  decision  of  the  Illinois  Liquor 
Control  Commission  which  upheld  the  action  of  the  Local 
Liquor  Commissioner  of  the  village  of  Northfield  in 
refusing  to  renew  a  license  to  plaintiff  to  sell  alcoholic 
liquor  at  retail.  This  is,  therefore,  the  fourth  hearing 
of  this  matter o 

The  grounds  upon  which  the  license  was  refused 
were  s 

lo  That  plaintiff  was  not  a  resident  of  the 
village  of  Northfield,  as  required  by  the  ordinances  of 
the  village  and  hj   statute.   (111.  ReVo  State  1957,  Ch,  lf3, 
Par.  119,  120,  Sec.  11.) 

2e,  That  the  number  of  licenses  the  village  was 
authorized  to  issue  had  been  reduced  from  five  to  four, 
effective  April  2  5,  1958, 

One  Noble  operated  a  tavern  in  the  village  of 
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Northfield.   In  1955   the  chief  of  police  suspected  that  Noble 
did  not  live  in  the  village,  but  on  investigation  concluded, 
with  mental  reservations,  that  Noble  resided  on  the  tavern 
premises „   Hence,  Noble's  license  was  renewed  for  the  year 
1956,  and  in  that  year  he  died.  As  the  1957  license  period 
approached,  the  chief  of  police  talked  to  Noble's  widow,  who 
lived  in  Winnetka,  A  meeting  was  arranged  with  the  liquor 
Commissioner,  and  upon  Mrs,  Noble's  ass^lrance  that  she  would 
become  a  resident  of  the  village,  the  1957  license  was- 
issued  to  her,,   However,  she  did  not  move,  but  maintained 
her  residence  in  Winnetka.   On  three  occasions  -  twice  when 
the  place  was  burglarized  and  once  when  a  burglar  alarm  went 
off  -=  Mrs,  Noble  could  not  be  reached  except  at  her  place 
in  Winnetka,  At  the  end  of  1957  when  she  applied  for  a  new 
license,  the  chief  of  police  refused  to  approve  her  applica- 
tiono   Upon  her  protestation,  he  asked  her  to  sign  an  affi- 
davit of  residence,  which  she  refused  to  do. 

On  April  9,  I9585  the  village  passed  an  ordinance 
effective  April  2  5,  1958,  reducing  the  number  of  licenses 
from  five  to  four.   Four  licenses  had  been  issued  to 
existing  licenseeso  Mrs,  Noble's  application  which  had  been 
made  prior  to  January  1,  1958  was  rejected, 

Mrs„  Noble  testified  that  she  owned  a  house  at 
111^+  Merrill  Avenue,  Winnetka,   She  rented  the  house  to 
tenants  in  June  1958  and  on  the  advice  of  her  attorney, 
established  a  residence  (so-called)  in  Northfield  by 
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renting  a  room  for  about  four  weeks  prior  to  receiving  a  letter 

from  the  Liquor  Commissioner  informing  her  that  he  could  not 

issue  a  license  to  her.  The  testimony  on  behalf  of  Mrs,  Noble 

is  not  as  explicit  or  convincing  as  that  of  the  Liquor 

Commissioner  and  the  Chief  of  Police,   It  appears  clear  that 

Mrs,  Noble  was  treated  with  patience  and  kindness  in  an 

effort  to  have  her  establish  a  bona  fide  residence  in  the 

village,  and  that  she  failed  to  comply* 

Section  119,  Chapter  1+3 ^  Illinois  Revised  Statutes, 
19579  provides  that  a  license  shall  be  purely  a  personal 
privilege!  that  it  shall  not  constitute  propertyj  shall  not 
be  alienable  or  transferable |  nor  descend  to  heirs  ©r  legatees. 
Provision  is  made  for  a  six^month  period  f®r  liquidation  after 
death,  bankruptcy  or  insolvency,,  Any  licensee  may  renew  his 
license  provided  he  is  then  qualified^,  but  it  is  also  provided 
that  the  renewal  privilege  shall  not  be  construed  as  a  vested 
right  "which  shall  in  any  case  prevent  the  village  president 
or  board  of  trustees  from  decreasing  the  number  of  licenses," 
The  statute  speaks  for  itself  and  is  conclusive  on  this  point. 

The  plaintiff  states  that  the  question  of  resident® 
was  totally  ignored  by  the  Illinois  Liquor  Commission  in  its 
order  and  findings „  It  is  true  they  made  n©  specific  finding 
that  plaintiff  was  not  a  resident  of  Nbrthfieldo  The 
Commission  did  find  that  the  action  of  the  local  IjlqtmT 
Control  Commission  in  refusing  the  application  was  proper « 
After  the  finding,  an  applicatiaa  for  rehearing  was  made 
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charging  among  other  things  that  the  Commission  had  not  made 
findings  of  fact.  The  Commission  reconsidered  the  matter 
and  entered  an  order  stating  that  after  having  carefully- 
considered  the  evidence,  it  sustained  its  previous  order „ 
The  evidence  before  the  Commission  was  principally  concerned 
with  the  place  of  residence  of  plaintiffc   Evidently  the 
Commission  felt  that  this  question  was  amply  covered  by 
its  finding  that  the  denial  of  the  application  was 
proper „ 

Plaintiff's  own  testimony  shows  that  she  had 
not  established  a  bona  fide  residence  in  the  village, 
but  was  only  seeking  to  effect  some  temporary  compliance 
with  the  law.   Plaintiff  saidg 

"I  rented  a  room  on  Rldgeland  Avenue  in 
Northfield  about  a  half  block  from  the  tavern „   I 
rented  the  room  under  advice  of  my  attorney  in  1958 
to  establish  residence  in  Northfield.   I  rented  the 
room  for  about  h   weeks,  the  entire  h-   weeks  being  the 
period  prior  to  receiving  the  letter  on  April  25  from 
the  liquor  Commissioner  informing  me  that  he  could 
not  issue  me  a  licensee" 

Even  if  plaintiff  had  established  residence,  a 
reduction  in  the  number  of  licenses  from  five  to  four  was 
an  adequate  basis  for  refusal  of  the  Commissioner  to  renew 
plaintiff's  licenseo   Schreiber  v.  Illinois  Liquor  Control 
Commission.  12  111, 2d  118;  People  v.  McBride^  23^  111.  1^6; 
People  ex  relo  Fitzgerald  v.,  Harrison.  256  111,  102, 

Defendants  make  the  further  point  that  even  if 
plaintiff  were  entitled  to  a  I958  liquor  license,  the 
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matter  is  now  moot  by  reason  of  the  fact  that  the  license 

period  in  question  has  expired.  We  think  this  is  sound, 

but  Inasmuch  as  we  have  decided  the  matter  on  the  merits, 

it  is  not  necessary  for  us  to  rule  on  that  point. 

Order  affirmedo 

McCormick,  P.  J.,  and  Dempsey,  J.,  concuro 
Abstract  only. 
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MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Alice  D.  James  and  David  James  -were  married  in  19^0. 
Two  children  were  born  of  the  marriage,  Stewart,  1?  years  old 
(^  senior  in  high  school j  and  David,  9  years  old.   On  April  3, 
1957*  *'  decree  was  entered  granting  a  divorce  to  the  wife  on 
the  grounds  of  cruelty.   The  parties  orally  reached  a  property 
settlement  that  was  subsequently  written  and  incorporated  in 
^he  divorce  decree.   By  its  terms  the  husband  agreed  to  pay 
$200  a  month  for  the  support  of  the  two  children,  to  pay  plaln- 
■^Iff  $25,000  in  full  settlement  and  discharge  of  all  claims 
fgainst  his  person  and  property  including  alimony,  and  to  pay 
J|er  attorney's  fees  of  $2,500o  With  respect  to  the  $25,000 
%he   agreement  stated  that  $5,000  would  be  paid  when  the  divorce 
^ecree  was  entered  and  the  balance  on  or  before  120  days,  pro- 
vided she  would  quitclaim  to  him  her  Joint  tenant's  interest  In 
^helr  residence  property  and  vacate  the  premises.  Pursuant  to 
^he  agreement  she  was  paid  $5,000  and  her  attorney  $2,500  on  the 
day  the  decree  was  entered.   Thereafter  she  tendered  back  the 
$5,000  and  within  30  days  after  the  entry  of  the  decree  filed 
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a  motion  to  vacate,  alleging  that  the  property  settlement  had 
been  procured  through  frand  and  mi ©representation  on  the  part 
of  defendant  relative  to  the  true  value  of  his  net  assets.  The 
decree  was  modified  by  increasing  the  amount  of  child  support  from 
$200  per  month  to  $75  per  week  for  both  children.   In  other 
respects  the  motion  was  denied,  as  was  her  motion  for  leave  to 
file  an  amendment  adding  coercion  as  a  further  ground  for  vacating 
the  decree.   Defendant  filed  a  petition  seeking  to  compel  plain- 
tiff to  deliver  a  quitclaim  deed  to  the  residence  property  In 
accordance  with  the  decree  and  agreement.   The  court  directed 
her  to  deliver  a  deed  within  10  days.  Plaintiff  prosecuted  am 
appeal  from  the  decree  of  divorce j  the  order  tc  vacate  and  the 
order  requiring  her  to  deliver  a  quitclaim  deed.  The  Supreme 
Court  took  Jurisdiction  because  the  decree  required  her  to 
convey  her  Interest  in  a  freehold.   In  an  opinion  filed  June  20, 
1958,  (1^  111.  2d  295},  rehearing  denied  September  I5,  1958, 
that  court  eald  (305)  5   ""With  these  principles  in  mind  It  is 
our  opinion  that  the  property  settlement  in  this  caa©  must  be 
set  aside  not  only  for  its  manifest  inequity  and  unfairness,  but 
also  because  its  accomplishment  does  not  clearly  appear  to  have 
been  entirely  free  from  coercion  and  misrepresentation,"*  The 
Sup^Tfme  Court  ordered  that  so  much  of  the  decree  as  relates  to 
the  property  settlement  be  reversed  and  that  the  cause  be  remanded 
with  directions  to  conduct  such  further  proceedings  with  respect 
to  child  support  and  a  settlement  of  property  or  alimony  as 
equity  and  Justice  require,  and  that  the  order  requiring  the 
plaintiff  to  deliver  a  quitclaim  deed  be  reversed. 
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After  the  filing  of  th©  mandate  and  hearings  the 

chancellor  on  Dacember  19,  1958,  entered  an  order  awarding  the 
plaintiff  permanent  alimony  of  $125  per  month,  child  support  of 
$62,50  per  month  each  and  attorney" a  fees  of  $39000  for  serTlces 
In  the  preparation  and  trial  of  the  petition  to  raeate  the 
settlement  agreement,  for  serTlces  on  the  prior  appeal  and  for 
eerrlces  In  the  trial  court  after  the  filing  of  the  mandate, 
and  ordered  that  plaintiff  pay  to  defendant  $5»000  within  10 
days.   This  was  the  amount  received  by  her  as  part  of  the 
property  settlement  under  the  original  decree.   The  order  further 
found  that  defendant  had  paid  to  her  from  the  date  of  the 
original  decree,  April  3,  1957,  to  and  including  December  3,  1958, 
the  sum  of  $6, 6^2. 93 >  an  amount  in  excess  of  that  which  was 
fair  and  reasonable  for  the  defendant  to  have  paid  and  that  sum 
should  stand  as  full  and  complete  discharge  of  any  liability 
of  the  defendant  for  payment  to  plaintiff  of  permanent  alimony 
and  support  and  maintenance  of  the  children  to  and  including 
December  3,  1958.  The  order  further  found  that  the  defendant 
had  paid  to  plaintiff's  former  attorney  $3,000  (the  agreement 
said  $2,500}  in  connection  with  the  divorce  proceeding  and  the 
property  settlement  agreement  which  had  not  been  tendered  or 
repaid  to  the  defendant,  that  taking  iM^   consideration  the   , 
$3,000  theretofore  paid  by  defendant  he  should  pay  an 
additional  sum  of  $3,000  to  plaintiff  for  attorney's  fees  and 
costs,  to  be  made  periodically,  and  that  any  additloned  fees 
and  costs  Incurred  by  plaintiff  be  her  obligation.  Plaintiff 
appeals  from  the  order  of  Deceanber  19,  195® » 
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The  business  actlTities  and  income  of  the  defendant  are 
related  in  the  Supx^em®  Court  opinion.   Th©r©  was  a  general  decline 
In  the  automotive  Industrj  In  1957  and  193®  which  resulted  in  a 
lessening  of  sales  of  automobile  aeeesisoriea,  including  defend- 
ant's business.   Nearly  all  buainesa  enterprises  hare  high  and 
low  periodSo  Plaintiff  testified  that  during  th©  years  195^? 
1955  siri<i  1956  her  husband  tspent  $12,000  per  year  to  maintain  h©r 
and  the  children.   The  Supreme  Court  found  that  defendant's  net 
worth  at  the  end  of  1956  was  |1709  773«   The  ©state  of  plaintiff 
consists  of  her  one«half  Interest  in  the  marital  home  of 
$21,500;  savings  at  a  loan  association  of  $2,250?  90  shares  of 
corporate  stock  of  $28250°  a  1953  automobile;  household  furniturej 
and  a  small  bank  balancSo   In  determining  the  amount  of  alimony 
and  child  support  it  ia  the  court's  duty  to  consider  the  property 
and  resources  of  the  parti®i  as  well  as  their  IncomeSo   Decked? 
T.  Decker,  279  lUo  300;  Olin  v«  Olirip  3^*-?  111.  Appo  177;  Bramson 
T.  Bramson,  17  111.  App.  2d  87„  We  recognize  that  the  assets  of 
the  defsndemt  haTe  been  reduced  as  a  result  of  the  unfortunate 
marital  disputeo   In  determining  an  award  of  alimony  the  matters 
generally  considered  are  the  ages  of  the  parties,  health,  property 
and  income  of  the  husband,  the  separate  property  and  income  of 
the  wife,  if  any,  the  station  in  life  of  the  parties  as  they  have 
theretofore  lived,  whether  or  not  there  ar©  aay  children  dependent 
upon  either  for  support,  and  the  nature  of  the  misconduct  of  the 
husband.   Byerly  t.  Byerly,  3,63  Illo  517o 
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A  careful  consideration  of  the  record  convinces  us  that 
the  chancellor  did  not  give  effect  to  the  spirit  of  the  Supreme 
Court  opinio  no   Th©  def®iidant  did  not  diminish  hia  standard  of 
llTlng  as  a  result  of  the  drop  in  the  sales  of  his  corporation. 
In  November f,  19579  he  remarriedo   He  rented  an  apartment  at  a 
rental  of  $190  per  month  and  purchased  therefor  l5i,000  worth  of 
new  furniture.  He  purchased  a  new  Caddillac  in  April,  1958.   He 
expended  $11,000  for  the  purchase  of  a  summer  home  in  Wlsconalno 
In  1957  and.  1958  he  took  whatever  monies  he  needed  by  salary  or 
loans  for  use  In  maintaining  himself  and  continuing  his  station 
In  life.   Viewing  all  the  factors  and  the  Supreme  Court  opinion 
we  find  that  the  plaintiff  should  be  awarded  $200  a  month  for 
alimony  and  $100  a  month  for  each  child  for  support  and  main- 
tenance, retroactive  to  April  3,  195?»  when  the  decree  for  dlvorc© 
was  entered.  Plaintiff  should  also  have  the  exclusive  use  of  th© 
parties'  house  until  the  further  order  of  the  court.   The  defendant 
will  also  be  required  to  pay  all  the  taxes  and  insurance  thereon. 
Plaintiff  will  be  awarded  the  furniture  and  furnishings  therein. 
The  defendant  should  be  required  to  pay  for  the  medical  and  dental 
expenses  of  plaintiff  and  the  children.   Defendant  will  be  given 
credit  for  the  amounts  paid  by  him  for  alimony  and  child  support 
from  April  3,  1957.   The  $5,000  retained  by  the  plaintiff  will 
also  be  credited  to  the  defendant. 

Plaintiff  maintains  that  the  chancellor  erred  in  not 
entering  an  order  upon  the  defendant  to  provide  Stewart  with  the 
funds  required  for  a  college  education.   A  recent  opinion  by 
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Mr.  Justice  Schwarta^  (Maltzen  ▼.  Malta&em,  NOo  ^7721,  filed 
Norember  30,  1959}  discusses  the  duty  of  a  parent  to  prorid© 
his  children  with  a  collegt*  educationo   Th®  eourt  in  affirming 
the  order  requiring  the  father  to  pay  $15©  p@r  month  for  the 
education  of  his  daught@r  for  a  period  of  k   yearSj,  aaids   *Th© 
public  policy  of  this  atat©,  that  a  college  education  be  given 
children  whenever  possible,  is  evidenced  by  the  many  institutions 
of  higher  education  maintained  by  the  state.   ♦  «  #  ^  divorced 
parent  should  not,  howeverj  expect  his  children  to  rely  on  the 
bounty  of  othera  when  he  has  ample  meana  to  provide  for  them.  "^ 
At  the  time  of  the  hearing  the  sales  of  the  defendant's  corpora- 
tion had  dropped.   In  the  Maitzen  ca@®  th©  father's  annual  Income 
after  taxes  was  $28,000  and  the  net  worth  of  his  business  was  In 
excess  of  #400,000,   Under  the  factual  situation  presented  by 
the  record  we  do  not  feel  that  defendant  should  be  required  to 
pay  for  a  college  education  for  Stewart,   Should  defendant 
prosper  plaintiff  will  have  an  opportunity  to  apply  to  the  court 
for  an  order  on  the  father  to  pay  in  part  or  in  whole  for  a 
college  education  for  Stewart  and  for  David  in  due  time.   To  the 
credit  of  defendant  he  states  that  he  is  willing  to  aid  his  boys 
in  securing  a  college  education  should  his  financial  circumstances 
permit. 

We  agree  with  the  plaintiff  that  she  should  be  reimbursed 
for  litigation  expenses^ lnQiia$°red  on  her  behalf  since  the  entry 
of  the  erroneous  decree  of  April  3»  1957*  and  for  all  costs 
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neoeaaarily  incurred  by  her  in  bringing  about  th©  reyeraal  of 
that  decreeo  Plaintiff  urges  that  th«g  ohanceillor  0rr®d  in 
awarding  $3,000  to  include  all  h@r  costs  and. attorney^ a  fees. 
She  states  that  the  reaulta  achieved  and  the  time  and  labor 
expended  by  her  attorney  require  an  award  of  |30,000  for  attorney's 
fees.  Plaintiffs  counsel  spsnt  692-1/2  hours  in  this  cause 
through  the  appeal  to  the  Supreme  Sourt  and  20  additional  hours 
in  trial  before  the  chancellor  up  to  Novamber  7»   1958.   There 
was  testimony  that  th©  usual  and  customary  minimum  charge  for 
services  rendered  by  plaintiffs  counsel  was  from  $30  to  $kO 
per  hour.   The  defendant  offered  no  contrary  evidence  on  either 
the  value  of  the  services  rendered  or  the  time  expended  by 
plaintiffs  attorney „  We  recognize  that  the  Taluabl®  services 
rendered  by  counsel  for  plaintiff  should  be  ad®quately  rejfardsd. 
In  deciding  on  the  amount  to  be  paid  for  attorney's  fees  due 
consideration  must  be  given  to  the  ability  of  the  husband  to 
pay.  We  are  of  the  opinion  that  in  the  state  of  the  record 
plaintiff  should  be  awarded  an  additional  $3»000  as  attorney's 
fees.   This  appeal  cannot  consider  attorney's  fees  for  services 
rendered  subsequent  to  the  filing  of  th©  notice  of  appeal. 

We  do  not  agree  with  plaintiff's  assertion  that  the 
chancellor  erred  in  refusing  to  award  her  a  lump  sum  alimony 
award  in  gross  in  lieu  of  Installment  alimony  payments.   The 
plaintiff  has  not  made  out  a  case  authorising  the  court  to 
award  her  a  lump  sum  alimony  in  gross. 
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For  the  reaaona  istated  the  order  of  December  19 »  1958 » 
Is  reversed  and  the  cause  is  remanded  with  directions  to  enter 
an  order  awarding  plaintiff  alimony  of  |200  pe-r  month  and  child 
support  and  maintenance  for  each  child  of  $100  per  month,  retro- 
actlre  to  April  3,  195? j  'that  the  defendant  pay  the  medical  and 
dental  expenses  reasonably  required  by  plaintiff  and  the  children' 
that  he  reimburse  her  for  all  costs  and  expensVs^ln  the  litigation 
incurred  by  her  since  April  3»  1957;  ti^at;  he  be  required  to  pay 
the  taxes  and  insurance  on  the  residence  property;  that  she 
and  the  children  occupy  these  premises  until  the  further  order 
of  the  court  J  that  she  be  awarded  the  fiM^j^txar©  and  furnishings 
therein;  that  she  be  awarded  $6,000  as  attorney's  fees,  which 
includes  the  additional  $3»000  giTsn  in  this  opinion;  and  that 
he  have  the  credits  hereinbefore  t3l*t^cl,o 


BRYANT,  P.J,,  and 
FRIEND,  J,  J,  Concur. 


ORDER  REVERSED  AND  CAUSE  REMS^NDED 
WITH  DIREOTIONS. 
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REMINGTON  RAND,  INC 


a  corpo<= 
ration.  Division  of  Sperry  Rand 
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MR,  PRESIDING  JUSTICE  DEMPSEY  DELIVERED 
THE  OPINION  OF  THE  COURTo 

Samuel  Flink,  on  September  25,  1958,  filed  a  two- count 
complaint  against  Remington  Rand  Coo  Count  I  alleged  the 
breach  of  a  February  19^6  contract  under  which  Remington 
was  obligated  to  pay  Flink  $2,000.00.  Count  II  charged  the 
defendant  with  fraud  in  Inducing  Flink,  in  August  19^7,  to 
relinquish  a  $3,000.00  judgment  he  had,  in  return  for  its 
agreement  to  pay  the  $2,000.00, 

The  United  States  Government,  through  its  district 
attorney,  represented  Remington  under  a  contract  made  with 
that  company  in  Lfey  19^7,  in  which  it  had  assumed  Remington's 
obligation  to  Flink  and  had  agreed  to  hold  Remington  harmless 
in  the  event  any  litigation  arose.  The  Government  moved  to 
dismiss  the  complaint  on  the  ground 5  inter  alia,  that  the 
statute  of  limitations  barred  the  action.  The  motion  was 
denied.  The  defendant  then  answered,  denying  the  breach 
and  the  fraud,  and  setting  up,  as  an  affirmative  defense, 
the  running  of  the  limitations  statute.  The  plaintiff 
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moved  for  summary  judgment  on  count  Is  the  defendant  moved  for 
summary  judgment  on  counts  I  and  II „  The  plaintiff's  motion 
was  grantedo  The  defendant's  motion  was  denied  as  to  count  I 
and  granted  as  to  count  II o   Both  parties  appeal. 

In  19^5  the  Government  had  a  contract  with  Remington 
for  certain  military  supplies,,  One  of  Remington's  subcontractors 
was  the  Export  Container  Corp.,  Export  employed  Flink  as  general 
manager,   Flink' s  agreement  with  Export  provided  for  a  iSjOOOoOO 
payment  to  him  upon  the  expiration  of  the  contract  between  Export 
and  Remingtono  When  this  contract  was  terminated  and  Export  did 
not  pay,  Flink  sued  for  the  ISjOOOoOO.   In  February  19^6 
Remington  agreed  to  pay  Export  $25000oOO  if  Flink's  claim  was   /;  y   . 
reduced  to  judgment.   In  December  19^6  Flink  obtained  a  judgments (/  (/ 
for  $3,000.00,   In  ^y  19^7  the  Governments  in  negotiating  the  /y&Wie^' 
settlement  of  the  war  contract,  released  Remington  from  any 
obligation  to  Export  and  assumed  the  obligation  itself.   In 
August  19^+79  pursuant  to  the  procedure  recommended  by  the 
Government,  Export  assigned  to  Flink  the  February  19U-6  agree- 
ment it  had  with  Remington,  and  Flink,  in  turn,  released  his 
judgment  against  Export,  The  written  understanding  reached 
by  Flink  and  Export  specifically  referred  to  the  prior 
contract  of  Ifey  19^7  between  Remi.ngton  and  the  Government, 
wherein  Remington's  $2,000.00  obligation  to  Export  had  been 
taken  over  by  the  Government « 

The  complaint  alleged  that  Flink  had  delayed  the 
prosecution  of  his  claim  because  of  his  reliance  upon  the 
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repeated  premises  of  both  Remington  and  the  Government  that  the 
debt  would  he  paid 5  and  that  he  was  net  informed  until  1958  that 
the  Government  did  not  recicgnize  its  validity. 

In  support  of  his  motion  for  summary  judgment  the  plain- 
tiff produced  correspondence  "between  his  attorneys  and  Remingtonj 
various  departments  of  the  Government  and  elected  public  officials 
The  plaintiff's  position  is  that  these  letters  are  unequivocal 
admissions  of  indebtedness,  that  the  admissions  tolled  the 
running  of  the  statute  of  limitations,  that  the  Government  was 
acting  as  the  agent  of  Remington  and  its  acknowledgment  is  binding 
on  Remington,  He  further  takes  the  position  that  the  doctrine  of 
equitable  estoppel  should  be  invoked  to  prevent  Remington  from 
raising  the  limitations  defense,  because  Remington  instructed  him 
to  deal  with  the  Government,  and  never  told  him  that  he  could  not 
rely  upon  receiving  payment  from  the  Goverrjnent  or  that  it  had 
rejected  his  claim,, 

We  believe  the  evidence  does  not  substantiate  these  con- 
tentions. After  Flink  became  the  assignee  of  Export  to  its 
February  19^6  agreement  with  Remington,  his  attorney  and  the 
defendant  exchanged  several  letters  concerning  the  status  of 
his  claim.  Throughout  this  correspondence  Remington  made  it 
clear  that  the  Government  had  taken  over  Its  obligation  to 
Export  and  that  Flink  would  have  to  look  to  the  Government 
for  payment.  Remington  tried  to  assist  him  by  writing  to  the 
Government  and  by  advising  him  of  the  procedure  to  be  followed 
in  obtaining  payment  from  the  Government,   It  expressed  its 
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sympathy  at  the  delay  Fllnk  was  encountering,  but  it  never 
renewed  its  promise  to  pay. 

An  express  promise  is  not  necessary  to  toll  the  running  of 
the  statute  of  limitations  5  a  promise  may  be  implied  from  an 
unqualified  admission  that  the  debt  is  due  and  unpaid,  if 
accompanied  by  nothing  said  or  done  which  rebuts  the  presumption 
of  a  promise  to  pay.  Edwards  Vp  Harper,  23^  Illo  Appo  296; 
Coulson  V,  Hartz,  '^?  Illo  App,  20 „  But  Remington's  conduct 
completely  negatived  any  implication  of  payment o   Its  letter 
of  July  22,  19^?,  saids   *»...!  discussed  the  matter  of  the 
Samuel  Flink  claim  with  the  Government,  and  they  advised  me 
that  in  view  of  the  assignment  from  Remington  Rand,  Inco  to 
the  United  States  Government,  that  all  negotiations  incident 
to  the  payment  of  the  claim  must  be  conducted  direct  with  that 
office."  Its  letter  of  February  19?  19^8,  saidg  »It  is  indeed 
regrettable  that  this  claim  has  not  been  settled  but  we  have 
been  advised,  on  more  than  one  occasion,  that  any  settlement  of 
the  claim  is  entirely  out  of  our  hands  through  assumption  by 
the  Government," 

Furthermore,  the  evidence  does  not  show  that  the 
Government  was  the  agent  of  Remington,  but  even  if  it  did, 
the  plaintiff  woul,d  not  be  benefited,  for  the  exhibits  reveal 
neither  a  new  promise  nor  any  intimation  by  the  Government 
that  it  would  pay.  The  letters  from  various  Government 
officials  merely  stated  that  Flink' s  claim  was  being 
investigated.  These  statements  imposed  no  new  obligation  on 
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the  Government.  They  differ  entirely  in  p'lxrport  from  the  decla- 

ration,  in  the  case  upon  which  the  plaintiff  relies,  "'I  will 

send  you  some  money  .just  as  soon  as  I  possibly  can,*"  which 

has  been  construed,  although  there  is  much  contrary  authority, 

as  a  promise  which  delayed  the  operation  of  the  statute  until 

such  time  thereafter,  as  would  be  reasonable  for  the  keeping  of 

the  renewed  promise,  Hurtt  Vc  Steven,  333  Illo  App,  I8I. 

Moreover 5  we  do  not  believe  that  the  doctrine  of 

equitable  estoppel  can  be  Invoked,  The  elements  of  the 

estoppel  doctrine  were  discussed  in  Beasley  v.  American 

Surety  Coc  2^3  Ill„  '-fi+7o  The  court  stated  g 

"The  essential  elements  of  an  estoppel  in  pais  ares 
Misrepresentation  or  concealment  of  material  facts 5 
ignorance  of  the  truth  of  the  matter  by  the  party 
to  whom  the  representations  were  made.,  and  reliance 
on  his  part  in  acting  upon  the  representations,, 
Holcomb  Vo  Boynton.  151  111,  29^„  A  party  desiring 
to  claim  the  benefit  of  an  estoppel  cannot  shut  his 
eyes  to  obvious  facts  or  neglect  information  easily 
obtainable,  and  then  charge  his  Ignorance  to  others. 
Vail  V.  Northwestern  Hut „  Life  Ins,  Co.„  I92  Illo  56?. 
The  party  to  whom  the  representations  were  made  must 
have  been  without  knowledge  or  the  means  of  knowledge 
of  the  real  facts.  21  C,  J,  III9.   One  relying  on 
estoppel  must  have  exercised  such  reasonable  diligence 
as  the  circumstances  of  the  case  require.   If  he  con- 
ducts himself  with  a  careless  indifference  to  means 
of  information  reasonably  at  hand  or  ignores  highly 
suspicious  circumstances  which  would  warn  him  of 
danger  or  loss,  he  canr.ot  invoke  the  doctrine  of 
estoppel,  21  C.  J,  II29-II30." 

There  is  no  evidence  that  Remington  concealed  or 

misrepresented  material  facts »  On  the  other  hand,  there  is 

evidence  that  Flink  had  full  knowledge  of  the  real  facts  and 

knew  exactly  what  was  taking  place  between  Remington  and  the 
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Government.  For  example,  Flink  knew,  at  the  time  he  released 
his  judgment  against  Export  in  August  of  19^?j  that  Remington's 
obligation  to  Export  and  to  him  had  been  assumed  by  the  Govern- 
ment. Again,  if  it  were  conceded,  arguendo,  that  the  Government 
was  Remington's  agent,  a  different  conclusion  would  not  follow. 
There  is  no  evidence  of  misrepresentation  on  the  part  of  the 
Government.   Flink  was  informed  that  the  Army  and  the  Department 
of  Justice  were  investigating  the  termination  contract  of  Export 
and  his  claim.  According  to  the  exhibits,  the  last  letter  from 
the  Government  was  received  in  1952.  The  plaintiff  had  ample 
opportunity  thereafter  to  start  his  suit  before  the  bar  of  the 
statute  fell;  he  was  not  enticed  into  inaction  by  anjrbhing  the 
Government  did. 

In  count  II  Flink  complained  that  fraudulent  misrepre- 
sentations were  knowingly  made  by  Remington  and  by  Export 
which  induced  him,  in  August  19^7?  to  release  his  $3,000,00 
judgment  in  return  for  Remington's  promise  to  pay  him  $2,000o00; 
that  in  furtherance  of  its  fraudulent  scheme.  Remington  led  him 
to  believe  that  the  United  States  Government  would  meet  the 
obligation^  that  he  did  not  discover  the  false  character  of 
the  representations  until  July  1958?  and  therefore,  he  contends, 
he  is  not  stopped  by  the  limitations  statute. 

There  is  nothing  in  the  record  substantiating  the 
plaintiff's  assertions  of  fraudulent  conduct.  Although  he 
had  a  legal  action  against  Remington,  he  chose  not  to  pursue 
ito   Instead  he  looked  to  his  Government  for  payment  and 
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placed  his  reliance  upon  Its  keeping  its  contract o   It  appears 
too  as  if  Remington  had  no  knowledge  the  Government  would  not 
make  good  its  obligation^  The  plaintiff  was  an  unfortunate 
victim  of  procrastination,  unkept  commitments  and  governmental 
red  tape,  but  we  cannot  say  he  was  the  victim  of  fraud. 

The  contract  sued  on  in  count  I  was  executed  in  19^6;  the 
alleged  misrepresentations,  which  form  the  base  for  count  II, 
were  supposed  to  have  taken  place  in  19^7;  the  present  suit  was 
instituted  in  1958.  The  running  of  the  statute  of  limitations 
was  not  tolled  by  either  express  or  implied  promises  which 
renewed  the  indebtedness 5  the  defendant  is  not  estopped  from 
raising  the  defense  of  the  statute.  Count  I  and  count  II  are 
barred  by  the  statute.  Sections  I6  and  17,  ch.  839  111.  Rev. 
Stat.  1959. 

¥e  conclude  that  the  plaintiff's  motion  for  summary 

judgment  on  count  I  should  have  been  denied  and  the  defendant's 

motion  should  have  been  granted.  We  affirm  the  order  of  the 

Circuit  Court  in  reference  to  count  II,   Inasmuch  as  our 

decision  disposes  of  all  the  issues  which  would  be  before 

the  Circuit  Court,  there  is  no  need  of  remanding  the  case 

just  for  the  purpose  of  entering  judgment  upon  count  I, 

Accordingly,  judgment  for  the  defendant  upon  count  I  will 

be  entered  here.   111.  Revc  Stat,  1959,  cho  110,  §92(l)(e). 

Jud  ^ent  as  to  count  I  reversed 5 
JU'     *•  as  to  count  II  affirmed. 

•id*  ^ 

Schwartz  and  McCormick,    JJof*  ^^^^ 
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STATE  OF  ILLlNOlij 
APPLLUiTi.  G^;Uii'T 
THUD  Dlb'TRICT 


Gdneral   No,   1021)0 

John  .''oCftnn,  John  Caraichflel-  John 
Tislier,   Paul  ?:c!'ullen,  and  i:lgin 
Dilbftck, 


Plaint if f8*Appoll«ntc, 


▼». 


W.  C.  Gill  and  Fet®r  Girardl,  as 
Trustees  of  ft'elfotr©  and  Hotirexaent 
Fund  of  Progressivo  ICino  Viorkera 
of  f>a&eric&.  District  iio.   1,  and  Ray 
Dupo0,   Doxainlc  ."olnftr,   Lester 
Boetta,  Jack:  Duncan^   W,  C,   Gill- 
Paul  HalbGrslsven,   L.ouis   Lu£aaghi, 
and  ClfcrencQ  Beck,   as  ImmberB  of 
the  Joint  Ctato   Executive  Do;.rd  of 
the  Progressive  '  ine  Workers  of 
Aaiorica,   Pisftrict  2io,   1,   a  Labor 
Union,  and  Coal  Producers  fiBsociation 
of  Illinois,   fi  voluntary  association  of 
coal  operators. 

Defendant  s>/vpp&lldo6  • 


Agenda  Uo,   9 
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Appeal  froa  the 
Circuit  Court  of 
Sangaraon  County 


HEYMOLIXi,  P.J, 

This  is  a  suit  by  five  retired  coul  miners,  sesibers  of  the 
Progreaaiv©  Jin©  Workers  of  Aaesrica,  District  1,  a  labor  union, 
against  V/,  C,  Gill  and  Peter  Girardi,  as  Trustees  of  tho  Welfare 
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and  'etireiaent   Fund  of  the  i^royressivft  isine   .iorkoxii  of  /.aiorlca. 
District    Sio.    1,   und  the  cierabere  of  the  Joint  ^^tate  ilxacutive  Board 
of  5'rogroBbive  i^ine  V<orkero  of  i^exaxica,    ivistrict  1,  n  labor  union, 
and  Coal  iroducora  /laeociation  or  Illinois,   a  voluntary  ai;socic.tion 
of  coal   opera  tors,   brought  in  the  Circuit  Court  of  vianga^on  County, 
Illinois,    asking   that   Plan  tio,    7,   c:3  afiienJed,   of  the  defendant 
Trust  sea  of  the  welf&re  and  Tcetireaent  Fund,   as  approved  by  the 
Joint  3tate  Executive  Board  of  the  union  -and  the  coal  oper<-itoro,   be 
hold  void  and  inveilid;   thct  th^  court  ordor  the  defendtints  to  adainistor 
the  rtolfare  and  lietireiuent  Fund  in  accordance  v»ith  the  teras  of  the 
pl&n   in  effect  ianediataly  prior  to  the  adoption  and  approval  of 
Plan  No,   7,   and  restore  the  plaintiffs  and  all  pferaons  siiailarly 
situated  to  the   retireu-ent  pension  rolls  of   tht-   tteifare  and  Ketire- 
aent   Fund;    th:it  the  court  deteriuine  the  cLMount  of   pension  benefits 
due  the  filaintif fs  and  others   similarly  situated,  whicli   rerufiin  unpaid 
by  reason  of  the  said  Plan  Ho,   7,   and  enter  juagEient   iu  that  ajaount 
for  the  plaintiffs;    thvit   t]>e  defendants  be   er\joia<^d  Xroa  paying  any 
aioney  frc^ia  said  Vtelfare  and  Setireuent  Fund  to  any  pereon  under  the 
provision  and  terias  of   f'l«n  /Jo.   7,   and  in  psrticulc^r  t^^o  mines  naiaed 
in  the  ocuiplaint;   and  for  a  mandatory   injunction  for  an  accounting  of 
all   funds  received   into  and  vitsburaed  iroE  the  rvelfare  and  ^etireiaent 
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Fund  olnc©  Fwhruciry   1,   1955,     The  plaintiff n  aftervards  a:aend©d  their 
complaint  .in  i:>.rt  ,deletin»3  in  one  place  the  allegations   thtit  laad©  it 
fi   class   complaint,   and  ooirecting  other  ptiragrapha,     Tho  defenddnta 
moved  to  dismiso  the  coaplalnt,   as  ajaendad,    and  the  co\irt  allowed  the 
action  to  dismiss •     The  plaint ii la  <<iiectcjd  to  st^iind  on  their  coiaplaiat, 
as  ajaended,   and  the  matter  comes  to  this  court  on  appeal. 

In  order  to  un.ierstand  the  questions  involved,   it   is  necessary 
to  set  out  the  statue  of  the  plaintiffs,    the  plans  adopted  for  the 
acfctiniatration  of  the  welfare  and  r-atire^ent  fund,   and  other  rolevont 
matters, 

J        John  !!cCann  retired  on  februciry  14,   19(4.9,     The  la^jt  laine  he 
worked  in  waa  Superior  Line  lio,   3,   and  at  the   tiiae  of  the  institution 
of   the  auit,  h«  was  a  ffioaber  in  good  standing  of  the  union,     ^ince 
hi«   rotireaent,   he  has  been  jpaid  as  pension  or   r<5tirer,sent  F)ay,   the 
sum  of  S6177,46, 

John  Canaichaei  retired  iJoveeiber  1,   19iJ0,     The  Irfast  wine  he 
vorked  in  was  Panther  Creek  j'ine  Ao,    S,   <^nd  at  the  ti^^o  of  the  insti- 
tution of  the  suit,  he  was  &  mesiber  in  good  standing  of   the  luiion. 
Since  hia  retirecient  he  has  been  p&id  as  pension  or  retireii.ent  pay, 
the  suiu  of  :i 5427 •46, 

John  Fisher  retired  December  3,   1955,     He  last  worke>d  at  iiuperior 
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Mine   iN'o,    4.     H«  wee   a   Keaibt^r   in  cjc-od   standinsi  of   th«   union,   but   it 
do«e  not  appifur  whether  h©  ie  now  a  lieaber,     fkpperently,   due  to  the 
institution  of   Plan  ho,   7,   he  has  not   received  eny  pension  payiaents. 
Paul  Mcl!ullen  retired  .\uguet   30,   1949.     Tho  last  rnine  he  v?orked 
in  v£a  Farrand  Coal  Coiapdny  aiine,  and  ct   the  tisi©  of  the  institution 
of  the  suit  wap  e  2a«Bib«r  in  good  etandin-y  of  the  union,     Gince  hie 
retireaent  he  has  been  paid  as  pension  cr  rt'tir^aient  p&y,    the  8ur.i  of 

KUtin  Pilback  retired  April  27,   185£,     He  last  v^rked  ^t  Bluabird 
Min«  No,   7,     He  v;as  s  akW±)iRr  in  goori  standin^i  of  the  union,     App^irently, 
due  to  the  Institution  of  ?l&n  Uom   7,  h®  has  not   received  any   retire- 
ment pay,  but  has  r«ceiv<f;'d  frcm  thct  Vielfftre    assistance  Fund  the  sum 
of  2<950«C0  find  hie  propcrtioa?*te  she  re  under  PLsn  Ho,   7,    for  th« 
distribution  of  aioney  contributed  to  the  welfare  fund  by  the  Bluebird 
mine,   in  the  aaount  of  S66,98«      On  Decejaber  30,    1957,  Kr,   Dilbcick, 
in  writin<3,  approved  the  revised  pension  plsn  .te  sat  out   in  Plan  .So.   7, 
as  amended. 

Tha  original  welfare  &nd  Setireesent  Fund  vt.h  created  by  agreeruont 
betv-jeen  the  union  ?>nd  tha  operators  on  June  12,   1946,   on  the  baeis 
that  the  operators  vere  to  pay  into  thu  fund  five  cents  for  ©(ich  ton 
,oi   cfoesl  rained.     Th»r<a  v*«r«   tc  be  two  trustoes,   one  r ©present incj  tlie 
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tho  miners  and  one  repr tjs<?nting  the  oporatorc.     Jit  the  odmo  tii^,   a 
Joint  i^tate  i;xecutiv«  board  w&a  eot  up,   to  be  composed  of  iainors 
and  coal  oparators.     The  trustees  were  to  formulate  plana    for  the 
distribution  of  the   fund  and  those  plane  wore  to  be  approved  by  the 
Joint  State  Hxecutiv©  liourd.     Th©  original  purpose  was  to  i>ay  uinora 
for  sickness,   perraanant  disability,  life  insurance,   dei.th,   hospitaliza- 
tion of  lainers  and  their  dependents,    and  for  other  related  v»elfure 
purposes,   as  deternined  by  the  trustees  and  approved  by  the  Joint 
rotate  Executive  Board,     The  trustees  entered  into  ci  truet  agreeriient 
for  the  receiving,  hcldiny  e*nd  disbursecvent  of  said  fundc.      Later,   in 
1947,   pGnBiona  were  included  in  the  puxpor.©  of  the  fund,   retroctctive 
to  June  1,   194G« 

In  accordance  vith  th©  ngreeaent  betveen  the  union  cind  the  operators 
of  June  12,   1946,  on  July  25,   1946,   a  trust  agreeKient  v?<is  entered  into 
by  the  union,   the  operators,  and  the  tv.'o  trustees,   for  th©  administration 
of  the  fund.      It  was  provided  that  th©  welfare  &nd  retirei^ient  fund 
should  be  held  by  the  tnieteea  and  should  be  applied  by  thea  by  a  plan 
to  be  approved  by  the  scale  co&K.ittee  of  the  union  c;nd  by  the  Joint 
State  Executive  Board  of  th®  Association  and  the  Union  for  the  purposes 
set  forth  in  said  agreement  of  June   12,   1946,      It  was  further  provlvied 
that    the  rights  of  the  eKployee;^  for  whose  betiefit  payiaents  were  tiade 
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in  said  welfare  *nd  rotire.icnt  fund  in  or  to  said  fund  and  in  or 
to   fony  benefit  therefro:a  chould  bo  deterrained  nololy  in  accordance 
with  plen   or  plans  to  ba  adopted  and  approved  for  the  ad.'i.lnistrution 
of  said   fund. 

Tho  original  agr     :     nt  betv«en  the  union  and  tho  operatore,   datod 
Juno  1?',   1946,   is  not  in  tho  record,   except   for  quoted  pvortions.     This 
originrd  agr-^eiaent.    In  part,   after  providing   for  the  payments  into 
tha  fund,   the  creation  of  the  office  of  the  co-tr-usteas  and  the  Joint 
Ctate  ijcecutiv«  Bo^rd,  the  creation  cf  the   trxujt   fund,   the  setting  out 
of  tlio   purooses   for  vhich  Eioney  coulci  b©  jv^id  out  of  the   fund,   provided 
t)i'it  "eubj-ict  to  the  stated  pvxrpose  of  the  fund  and  approval  of   tho 
Joint  State  Hx®cutiv©  Board,   the  trustees  should  have  full  authority 
with  reepoct  to  the  qu«?&tion  of  coverage  and  eligibility,   priorities 
among  classos  of  benefit k,   oraounts  of  benefits,  aothods  of  providing 
or  arranging  for  provieions  of  benefits  and  all   rel-ited  a&tters." 

The  various  plans  adopted  by  the  trustees  and  approved  by  the 
Joint  r;tate  Executive  Hoard  for  the  aickini  strati  on  and  disburset.ont 
of  the  fund  ^*re  net  in  the  record.     However,    it  does  appt^fir  froa  eoiiie 
of  the  exhibits  offered  tltot  ^vith  changing  econoBiic  conditions,   the 
closing  of  certain  minos  and  other  factory,  t'<it  the  trustees  froci 
tini©  to  tide  submitted  revised  pl&ns  for  tho  administrcition  of  the 
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tni3t   fund.   In  1951,   a  Plan  No.   5  wds  e<k>pt*»d.     Pl^n  No,    6   re- 
cognized that   in  uany   instances  «n  o.  er^Htor  of   a  wine  n.ivht   pay 
into  tho  fund  for  only  a   shv>rt  period  of  tins,   so  thut   such  r>Ay- 
ments  vould  b«  grossly  inadequate   for  the  benefits  which  iuight  be 
clftim^d  to   hare  accrued  to  the  enployeos  of  suoJi  Eine,      In  siich 
ev'^fnt,    the  trustees,   \;ith  the  approval  of   tho  Joint  iit&te   -Executive 
Board,   \^eri  qiv^n  authority  to  datenviine  the  eli-jibility  of   the 
eiaployeos  of   such  Din«   vlth    regard   to   the  sharing    in  such   fund   and 
night   o'iscuolify  or  limit  such  eaploytsas  -^s  the   facts  and  circuiuatcincas 
Eii^'ht  w.'5rr<ant,   provided,    such  action  as  t.-iken  by  the  trustees  should 
be  applicable  to  th<i»   eiaployee^  cf  otht^r  jain^is  under  siiailar  ■and  like 
circumstances  rmd  conditions. 

Here,  the  union  and  the  operators  apparently  ab.^sndon«jd  in  part, 
the  "cojaiiion  pot"  purpose  of    the  fund,   «nd  adopted  in  p<art,    the  "aine 
to  rsine"   theory.     The  pl<aintiff£s  contend  that  this   switch  or  change 
v/ne  contrary  to  the   spirit,   intent  and  purpoe©  of  the  fund  as  original- 
ly estalslished.     However,   by   the  t&ias  of  the   original  a-.jreenent,    the 
trustees,  with  th©  approval  of   the  Joint   l^tate  Executive  Board,   v^ere 
authorised  ^«nd  empov,»©r®d.  to  deterninfi  the  rights  of  the  oKiployeea  for 
whose  benefit  payrients  were  mar-e  into  the   fund. 

Then  in  1955,  th©  controversial  Plan  Uo,   7  was  adoptt^d.     This 
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plan  set  up  o  definltw  "mine   to  rflinG"  basis  for  adiaiuiat ration  of 
tha  fund,    vith  contributions    froa  each  mine,    to  be  placed  to  the 
credit  of  thttt  ixsrticular  aiine  and  tc  ha  u«od  tcr  pensiona  and  benefits 
of   that  jaiin«.     The  plan  alao  provided  that  certain  jioney  then  on  hand, 
approxiKi-.it oly    ; 3,000, 000, 00  vae  tc  l^e  transforrwd  tc   the   welfare 

ssistance  Fund,   to  be  paid  out  to  iadraber-cxaployees  and  their  dependente 
who  were  thtm  en  the  rolla   frufu  abandoned  or  defaulted  wines,      x'lan 
No,   7  continued  the  previsions  of  Jr-l&nB  Ho,   5  and  rio,    0,   cs   to  stopping 
of   bonefits  to  employeeis  of  thcae  c-infe'S  vhere  contributions  wero  less 
than  pension  and  bt^nefits  p&id. 

Under  the  progra^j  set  up  by  Plan  i«*o,   7,    the  ; 3,000,000, OC  trans- 
ferred to  thiij.  fund  v«s  paid  out   to  jiiinors  who  had  v/orksd  in  lai nes 
that  bad  been  aliaadonec  or  had  failed  tc  pay  into  the  fuxu;.     On  ."-'arch 
1,   1957,   this  uaidf&re  /.ssictance  Fund  ha<i  been  esi-iauated.      It  iippears 
thst  when   the  original  progrtua  was  instituted  in  June  19«o,   there 
were  ««T«tlt]r-one  dines  contributiiKj   to  the  fund.      On  Febru;-.ri'  i,   1955, 
this  nuaber  had  docre^^eed  to  tweaty-fiv«,     ..t  the  tii^e  oi  the  h«»aring 
by  the  Circuit  Court  ox  Jang&non  County,   only  sievsn  siinos  were  con- 
tributinc}  tc  the  fund,     it  further  app**ftrs  that  tha  abaiidonad  and 
defaulted  minoa,   at  th»j  time  the  .welfare  Assistance  Fund  was  exhausted, 
had  contributed  59,146,493,28  to  the  fund,   and  ther®  h<ad  baen  p-id 
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out   in  benefits  and  pensions   to   the  omployoos  of  thoao  ininen,    the 
susi  of  3'15,149,044,85,      It   is  well  ei.tabli«had  by  thisoe  fiicta  and 
figuroB,    th-st   th«i  "ooawBon  pot*  conception,   if  that  vraa   the  orijinal 
conception  of   th»  fund,  waas  dctiiarialiy  imsouiid  and  iuipos3il->lvi  of 
continut^tion,  and  it   appears  th.st  as  tiaioi  w^int  on,   th**   traatoos,    the 
co^l  o}-)eTfitozs  Had  thai  winers  working,  bect:u2i»  aware  that  thn  "coamon 
pot"  theory  w«r>  unaound  and  took  steps  by  the  plana   froir.  ti^^i   to 
time  to  ia«®t  th«s  chwrnginy  aonditionc.      In  maetinq  the  chanjino  conditions^ 
the  "coiajaion  pot"  theory  w&b  abandoned  and  th®  "laine  to  Edne"   theory  w6a 
adopted.     The  "ccaaon  pot"  thaory  w«a  unbound  for  tha  siiiipler  reason 
thrtt   no  or(iani»«tion,    fund  or  trust  cftn  continue  to  ptsy  out  i&ore  money 
th'fln  thay  rwceiv«.     The  "mine   to  lain©"  theory  ie  ©conoaically  ,-.nd 
actuiarially  sound  and  provides  th^t  thoa^s  aiusrs  who  vcrk  sn.-i  produce 
coal  that  ffiak®s  up  the  fund,   benefit   in  p^^nsions  find  bianofitn  tsccording 
to  the  contribution  of  the  particular  saine  st  %hich  they  work. 

This  cas«  presents  varied  dna  ocaplex  issues.     The  vi^rious  plains 
for  the  adfiiinistr&tion  of   the  w®ifaira  and  pension  fun-ci  tre,   beccrase 
of  th«  Hjany  mtttera  involved,    long  &nd  datailtid.     Ih®  pleadin-s  >ith 
thair  exitibits,   are  bulky  s.nc  voiutdnous,     Soace  Wi.aild  not  penait 
this  court   to  enter   into  any  i«gnothy  discussion  of  the  various  /xjints 
at  issue  and  we  do  not  consider  that   nocessury.     W«  agree  with  the 
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E!tflten«?nt  of  plaintlffB,    In  their  reply  brief  where  they  state  th  t 
th»  b(»sic  issues  are  tvo   in  nuraliwr,     Tha   firat  question  is  vhether 
the  truoteoo,    with  tho  Approve;!  oi    t>ie  Joint  wttito    'Jxt^cutiv**  Cotiffiiltee, 
in  adopting   Plon   i^o,   7,    acted  within  th©   scope  of   thair  oiuthority, 
and  the  second  question  is   whethnar  tho  pi-jintiff s  are  proper  pt;rtie8 
to  this   suit,      11  the  trustees  acted  outside  the  authority  vested  in 
them,    then  oi    couraw.   Plan  »iio«   7  and   its  provisions   are  uuil   tind  void. 
On  th*  othisir  hand,    if  th«y  were  authoriaed  and  eapowered  by  the  origin&l 
contrfsct  tsnd  trust   a^reeiaents  entered  into,   and  by  subsequent   contracts 
and   trust   t<greeiacnts  entered  into,   to  adopt  i^lcin  ho,   7,    then  the 
complaint  of  the  plaint if  fa  Kust  fail, 

Thsre   can.  ).e  no  ciuestion  th«t  the  trustees  of    ciny  trust,    6 re 
bound  by   thf»  at-ated  pvirposes  and  oir«otions   contained  in  the   trust. 
McGookf'y  v«    'winter,    381  Hi,    51(>;   Harris  Trust  6  savings  Bank  v.   j^anner, 
393  111.    593;  u^h-aet??  v«   ■-:'jcurii:y  rirgt   ^'-ort.'T^ig'^  Jo« .    i^93  111.  .ipp,    222. 
Ho^^v•^r,    e  trust  may  include  "express   pov^ers"  wliich  appear   froa  the 
languagte  of  the  trust   instruiaent  itsolf  and  "inplied  poveis"  which  ere 
inherent  in  the   purposes  and  intent  of  tha  trust   created  and  the  objects 
to  bo  attained  thereby,     Barrett  v.  hennebrv.    322  Hi.  App.   703. 

It  must  be  rejaeaibered  that  this   is  not  a  dead  trust,  with  specific 
instructions  fc>r  its   enforcecent,   by  a  will  or  otherwise,     This  trust. 
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cr«at*5d  by  the  ttln«r'a  union  and  the  coal  operators,    in  &  livlngi^ 
contlnuln-3,   active  truct.      It  v?s  created  for  e   worthy   cau:^e«  and 
vhile  p«rhap0  crested  hastily  and  without  proper  wnd  due  consideration 
of  all  th«  isi^ttere   involved  at  the  tim«^  or  thtit  iaight  Arise  in  the 
future,   itJ5  purposee  are  clearly  stated  Qn<l  e.r^  definite.     The  fund 
v&s  cre-^twd  Ijy  an  dgree^ont  of  June  12,    1946,   by  the  ciirifti'e  union 
/and  tt««&  coiil   opcriitors,   to  bo  used  in  accordance  with  a  plan  to 
provide   for  usinjj   the   fund   for  :ufii:ing  payment  to  eii.pl oyees  of  the 
operator  ^leubors  of  the  coal  prodiicers,   vho  are  Ketibsro  of  the 
miner's   union,  with  respect  to   sickness,   p«ra<inent  disability,    life 
inaur^nce,   vtoOith,  hospitalization  for  i&tmbBTii  and  thoir  dapsridenta, 
and  other  rel'Stsd  purposyas  as  deti^rmin^d  by  thiS  trustees  and  approved 
by  the  Joint  ^-'tate  Executive  Botird,     In  accordcirtc©  vith  th©  cri"inal 
agreement  oi  June  11,   1346,  oa  July  25,    1S46,   th«i!  trust«it»&,   the 
miner's  union  and  tha  coal  op^srators  ^ntored  into  the  firtit  trust 
agreement   for  tli©  hoi<Jing,   operatipn  ^nd  disburnenent  of   the  fund,   in 
accordance  with  «  plan  approved  by  th*  scale  cooaitt^e  of  the  union 
«nd  by  the  Joint  ^ito.te   ilixecutive  i3oard,    for  the  purposes  set  forth 
in  the  agreetumt  of  Jun^  12,   1946,     The  riyhts  of    t^.e  enoloyees  for 
vhoso  benefit  payiuents  wer«  is&de  in  said  velfar^j  -irxd  r^tireiiisnt   fund 
in  or  to   said  fund  and  in  or  to   any  benefit   therefrom  vero  to  he 
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daterruined  solely  in  accordance  with  the  pl&n  or  plane  to  b© 
adopted  and  approv«&d  for  the  Adminictr  ition  of  said  fund.     ii:o<!idlng 
of  the  purpoaoe   :%s  set  out    in   the  f*;jreo£ient  between   th«  union  and  the 
oper^^tors  dated  June   li,   1340,    showa   th-jit   th«re  w«*re   no  penisioa 
benefits  rasntionad  in  the  aQre«mant,    :^nd  none  w«r«  ia%!ntioued  in  the 
first   trust  agree^tent.      But  in  1347,    t^^naituia  lor   retired  minora  were 
included  in  the  puxpo;;iirG  of  the  tru^t,   and  while  this  was  a   deviation 
frcru  the  origin-.-.!   agreea^snt  and  truat,   it   was  approvod  by  the  trustees 
and  tJiCi  Joint    Jt^t©  ;.^zGC'>;tivy  ooard,      Eoch  ccntract  oxocutert  between 
the  union    ind  th*;  operators  cunttiinwd  o  provision  that  any  pl«n  for  the 
distribution  of  laonies  of   tlie  fund  lauat  be  approved  by  the   tnistees 
and  tha  Joint  viitate  Cxecutiva  bonrd,   and  all   plana  wore   so  approved. 
The  tonnaQS  payments  by  the  operators   were  incre.^iied  froia  time  to  time 
to  sjeet  chenging  conditioi\i»«     out;   the  first   radic<Hl   change  oasie  in 
1£E1,   vjhen  Plan  Wo,   5  v?a»  4pj>rovad,     here,   for  the  tirest  tic;R   the 
•^coKuccn  pot"  basis   of  payment  ■was  ruodifiod,   <in<i  tha  "raine  to  mine" 
baals  v»»3  si-t  l«Ast  recognised.     The  agreement  between  the  union  and 
operators,   eff«otiva  October  1,   13^*2,   abidln.j  by  the  chansjeo  in  Plan 
No,    5,   v^Igo  recosjniZed  And  set  forth  that  the  fund  created  was  <^n 
irrevoceblc  trust  and  titles  to  auiiee   in  the   trust   should  oe  vested 
in  -vind  reraain  exclusively  in  the  trasteea  of  the  fund.     The  ayreeraent 
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rurther  stated  that  th©  money  to  h-i  paid  in  tc  the   fund  should  not 
constitute  or  bt-  docxed  wayee  duo  to   th«f  inoividucti  ;iiine  workor. 
iiut  th©  a-jre«ji<)nt,   atiil   olurxQ,   insofar  as  to   those  iaiiK^a  tJict   v.ore 
v;ork-ing,    to  the  ''comaon  pot"  theory,   although  it   oid  3.?t  up  provisions 
for  titoso  'uinos  xho  hftd  paid  into  the  fund  for  only  a  short  period 
of    tiiae,    so  that   the  payiaents  mada  by   such  uintj  wcula  be  gro-udly  in- 
adequata  ior  th«  ben-stite  th^vt  might  be  claiaed   to   accrue  to  the 
ininera  <st   that  iuine,   and  ds   to  such  iam^s,    it  was  provided  th&t  the 
trustees,   subj'jct  to  the  approval  of  the  Joint  Jtate  lixecutive  bo.>zdf 
could  d«terrviine  the  eligibility  of    the  efapioyeea  of   auch  aine  vith 
r^gord  to  sharing  in  the  fund,  and  ai'jht  iiiait  oi  disqualiiy  uuch 
eiaployses  ay  ttia   facts   and  circuisst-mces  warrcirit,    provided  sucii   action 
'5s   t -ken   by  tho   trustaas   should  be  applicabi'rf  to   the  e^ploy^eea   -^x   other 
mines  und©T  siiailAr  ^tnd  iiiC3  circuKSttincea,     In  this  ccnn«ciion,   Pl-nn 
No,    5  3«5t  up  th45   ••elfar®  Asaistdince  Fuad  to  pay  pisnsioas  And  b^-nafits 
to  retired  ^aployaes  of  defaulted  or  abnindontid  ain««, 

Pl«»n  f?o,   6  Bemaa  to  bo  'nerely  sniendfttory  to  i-l'in  ao,   0,   except 
th  :t  it   provided  for  a  two  ye^ir   limitation  for  filing  vf  any   '-ction 
•at  law  or  equity  again«t  th<a  trustees,    eind  cut  off  ony  ban«xitfc   to 
workort!  itt  siim:s  vh^r'a  contributions  to   th?  fund  had  b«en  Itiae  tK»n 
$10,000.00.     Both  i'lfln   !no,    5  and  Flan  No.   6  provided  thot  thu  trustees 
hnd  tJ-ie  ]x>ver  to  stop  all  benefits  at  uiimss  where  the  pensions  and 
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}j«<m9f ito  paid  to  er.ploy<5ic3  'ind  dependent  ;>  of   thoa©  min^s  grt:«tly 
«xc««c!Qd  contributions  oi  tl\ooo  luineB  to  tho   fund.     .»hil«  tipp^ire-itly 

se«klnf5  a   soluti  cit  to  tha  problar.  cr  finding  enough  soney  to  p'-y  tho 
jxjnsions  anci  benafits    :^x<d  -«.uid«r  thi*  turma  oi   the   trust.   Plana  i';o,   5 
©nd  Mo,   6  still  clliVj  to  th»  •cojaaori  pot"   theory  xn  P"xt,  but  set  up 
the  machinery  Icr  the  disccntiniiea;oa  ur  liziitiri'j  ol  perxaions  and 

b«n»f"lt(s  to  «?japloy«tnS  oi"  thoso  cilnefs  vho  had  paid  in  ie^K  th^n  .vlO,000#00, 
thoae  iain«*s  »hos«  contributions  v.;®!'©  gi'^stly  oxceeued  !>>    the  pensions 
ftnd  benefits  paid  out  to  their  ORiployfes^ti,  ^nu  those  ifcines  th-^^t  hftd 
defaulted  in  payBi<mt,   or  had  beon  abdndonc^d.     But  thi.'  truat'-uid  hr^d  not 
ye>t,  tidopt@d  the  coiapieto  '^raia©   lo  mine"  theory. 

Plan  i^o.   7,   did  aosipl®ti@ly  adopt  the  "wine  to  iiiine"  thoory.     It 
%»®nt  furtii^r*     Thero  was  t^ibout  |3,00G,Q0Q#0U  in  the  land,  ^^nd  this 
Bion®y  was  transf marred  tc   the   .islfer©  i'iesist<inc0  fund,   to  i>a  paid  out 
to  Ke»«b®r»«i}aploy®e6  and  th'^vir  dep^ndenta  who  wisr-i-   thtia  oa  the   roils 
from  feb?ia'ions*d  and  defaulted  miu^s.     'i'h©  jiin-.-'a  still  operiitinv  -ii'id 
contributing  to  the   fund,   under  this  Plan  Uo»   7,   in  reality  dtartsd  from 
©cratch  und  becym  bulldiny  up  ^  peneion  and  r-.-Jtir^r-acnt  f nnd,   on  a 
"luine   to  itiim"  basis  i-'^i   their  eKploy<i'era  and  thoso  ulrvi*i.^y  fatir^ad.     And 
tho  1/3,000,000,00  was  expenatid  ii-i  paying  b«u<;!iite  and  j.>«nsioas   to  the 
€ffipioy««jj5  mxd  d«pen<-ient  «i  of  sjkj^naon^d  and  defduitai*  iiiintcd,  a.nu  on 


-14- 


(■■■  "Lo  j^ntiixxi  -io  )tj;>-7.:ijyi-?A:Jis->o:sA;h  mii  tot  Y'5»niri'.  f 

K/:t'it(.*%it4    4(k^.,v     'ffi.   k.v>lJ>'Sj'!;<*Kiv    xll'.tif'lii^    «i.i'Si*%':    Si^oiJ;  :0   QUOrtnf    ■fc^niiS   ©BOilt 

XulLiSfii%  j^l    ^K    »i>vi  j'j:a1'v  fc,i:/ljf    x^x;«i/    m'-^.Ttixt    ©ii*  oi  pftiiiAiiTC tno3 


t>  no   ^biu-i  i-,jii»if*t.^J:'&-j  iisafc  aoi^iE^q  «  qtf  ^<i;iM.S^d  i3«wg?«.i  Jh': 


>l»«i 


■"►.^X" 


■/ 


y 


^j 


^roh  if    1357,    ■I's.ia   land  wus  e:clic>ustttd.      la  oucpeaJiug  tliiu  nuli'^re 
Aasistunctt  Fuitd   it  wae   in<svituijlu  thf^t   so^iO  inequitit^^^   >uid  aoiud 
hi^rdships  occujrxod.     Yet,    ii    the  plan  was  foiiowod  aa  to  uli  iai.a»»a 
that  had  b«ea  abandoatjd  or  huo  default od,  ao  tiwt  tho  action  foilo\«fed 

v/ao  cippllcable  to  v'jli  otter  iiilnas  und«r  sinilar  and  llkv^  circiuaatancas, 
that  "would  ba  sufficient.      It  would  b<i  aiwoat  an  i.^posiiibility  to  lay 
down  rulas  and  rev^ulcitions  for  ©c-.ch  jain«  nnd  ev-ir-   if   aeprtxattj  ralos 
wore  adopted  for  «aoh  such  abandoned  or  d<sfaulted  utiaa,   it;  is;  liicely 
that  inequities  and  hurdahipa  would  occur, 

Thar®  axo  not  too  aany  authorities  that  ia,i^:^ht  be  citt5d  in  support 
of   dither  th*w  plaintiffs  or  tlie  defendc^iint's  potJitioii  in  riiic  caoo,    for 
the  rot-iison,    that  %vhiio  there  are  ;ti&ny  ca.se3  on  trusts,   eiich  ci    th»iu 
is  predia-3t®Q  upon  certain  iftcca^,    v^hich  ir^  the  aain,   are  porticul.-ir  to 
tlvat  trust,   find  are  not  aF>piici-blw   to  wnothtr  trust.      It  thuu  beco::ies 
a  jaattsr  or  raasonina,  basi^d  upoa  th^  tsiCts   in  this  partioular  ctist*. 
Th©  question  still  raaai.is,  did  thfe  truetaoss  h&va  the  ■,x>v;c'r,   upon 
approval  by  ths  Joint  -^t'ltt-  Executive  Board,   to  .-adopt  Plan  i«o,   7, 
ne  think  thoy  did.      In  rw^ichiu'j  this  coaclusiion,   \m  uz^  aiii^dful  or  the 
lam/ixi^ge  ot   the  orioined   agr©®aent  betwe<an  tho  union  «ind  the  operators 
for  the  ere  <t ion  cf  a   truf:.t,    vhore,    cifter  defininy   the  pxxxno&er  ot   the 
trwit   fund,   the  setting   up  of  tbn  trusteti  arrauQaaent  und  the  Joint 
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I^tfltft  inx©cutiv€»  \i<iiir'i,   it    M';«  provided  th-fit  "the  rights  of   the 
employe©*;   for  Vfhosa  l>oae>fit  payiianto  is  re  ■ati<je  in   said  wolf<;r>.'  .^nd 
r'jtirojnent   fund  in  or  to  aaid  fxixid  *md  in  or  to  any  benefit  therrjfroa 
shell  bc"  ciet^rminod  aolttly  in  accord^'nce  i^ith  the  ple,n  or  plftno  to  he 
e.dopt.:?d  and  apprrArod  for  th«  ncfoini.atrotion  of   acid  irund."     Vshilo  the 
expr&i'a  pcw^rs  wt^jra  ther^a,   in  the  nauaing  oi  th»j  purjLXis^f.'i  for  vhich 
xh<i  fi;mi   w.?ic  to   he  creat-ad  and  used,   thexa  \mni  «lco   liaplied  jxjvars 
crpoto-:?  for  tht-   datorminution  of  }'.ovt-  ond  hcv^-  smch,   v^nd  to  wbom,   the 
benefitti  v^cere  paid,     Vh^jse   icijjlirad  j:x3v/«ra  wera  to  ha  euexcisienl  ijy  E«fcn« 
of  plans  to  he  ■■i-:]opi'.?.d  «nd  approv«d  for  tho  ?!drdniatr':itio;a  of  the  fund. 
The  ctvil  oper^^tors  nede  no  ciaia  to  the  fund,   an.'l  Ir^ter  in  ono  ci'  the 
planr-  d«cl«r«d.th8  tra&'t  to  \m  on  irrevoc^'talo  one  r^nd  relinqnichcd  <?ny 
clalEi  to  it.     Thf?-  union  contributed  nc  iacn«y  to  the  fund  sind  cc-nGecutmtly 
h'ld  no  v«st«d  right   tc   it.     Tlie  er?i.ployc3e  r.ade  no  Cf.^ntrj. t-.v,! icn  tc'  the 
him^,  and  by  the   language  of  Plan  30,   5,   it   w^s  apit  cut  th^t  the  uoney 
p>id  into    ti«   fund  should  not  conatitxrfce  cr  be  doesiwd  va.jep  of  th* 
individu.il  ^^Jork^^r.      It  vos   sls?.piy  ii  tnaet,   paid  for  by  tie  cdne  operators 
on  th^  bfTisis  of  the  tcnna.jv  lained,    to  be  distributed  by  ti**?  trast&«&,   in 
acccrdEnoe  vlth  :■!■' ns  to  fokj  aiopt'-jd  iind  arvproT©d.      It  'S-.au  cr^^.ted  by 
e   contrsct  botv.«on   thcs  union  £.nd  the  co^l  opwrotors,   vhtoh  v.ith  ch^iny-s 
to  aiset  chanyin-.^  conditiona,  hub  rsnawad  froii  year  to  y^^^r.     The  original 
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concept  w<.'&  unscund   froa  a  dollars  and  c»nta  etancipoint,     'i'h«  trast««8 
cov.ld  cnXy  disburs?   the  ii\on5>y  tbey    roceived.     They  c-uld   no  I   cisbuxa© 
money  they  did  not   Jv-.ye,      If  the   ci'V^jnty-on^i  uin-ia  oriyinaliy    ,.   P'.xty 
to  the  ccntr.^ct,  hi  i   r'jfliain«cl  in  businasa  &nd  paid  iati  th^  faai,   tiie 
problt-ja  posed  bji^  tlu^  ca.'so  would  not   have  arisaa.      ..<ut,   the  nui«Ler  of 
operatinQ  ain-'B,    rei-'re«'?nt«d  by  th'j  union ^c ant iauod  to  dwinJla.     »it   the 
tiiae  of  tha   trl--)!   of  this   Ccjusq,   only  aloven  out   of   S'^vunty-ona  waxe 
still  op-jntincj'  ^'^nd  im-.'or  contraot  Viith  the  vinion,     vjiinole  c^rich-jietic 
det«rrain«s   that  the"©  elsvon  opera tia^j  aincs  cannot   txiy  the  purieious 
and  benefits  for   ao::j3    a^iiventy-oxie  lainea  in  19 lo,      *he  tru:Jt<a«3   Irou 
titnfj  to  tirae  n.-lopted  pl.ns  to  :aoc?t  this  change,   i-ut  up  to  ?l-x\  r.o,   7, 
none  of   thea  were  effectiye.     They  found  thciuselvQfc;  in  tho  position  of 
having  paid  out  '^15,000,000.00  to  riinei;  thiit  he  d  dicconlinuwU  or  Uftiault- 
©<',    -snd  bavin<j    rec«ivi.d  fron   t)!Ct.«  idncs  only  ^9,OCO,0C0,00,      .aid  in 
1955,  ra<-«tinr  th«ir  problem  hetd  on,    th«  tr«st«fj*»6  udopt'^d  i'lc.u  liO»   7, 
x4viah  provided  for  &  "luino  to  lainu**  basis  <:^zi  to  those  iuinae  still 
oi->er<:tinci,   &n<}  tho  distribution  of  tl -3  fund  on  h^rvd,   naL.ely  '^S,OCU, 000.00 
to  the  n;ei;iber£i-eBiployeee  of  those  niin^s  th^^t  had  been  ftbc'.ndoni^d  or  had 
daf tmlt«d,    under  the  V.?»lfftr«*  rtsyi^steaco  Frograja,      In  the  di.>tribution 
of  the  $3,000,000,00   under  thf?  Velf.Tre   r.ssistance   '-^roqn-i:^  thv^.ra  tract, 
of  necos.sity,  be  bop\9  ineoultiec.     But  thic  suit,  and  the  a ciiiini^it ration 
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of  the  v;«lfiHro  Aaalstnnoo  I'rogrftja  must  b«  trr^ated  find  conslder.id 
.IS  fl  cl':as  action.      It   ic   c.n  ImriogaibilltY   to  troe.t   t};e  c.sw  of   ei«ch 
nirivir,    onployod,   uneaployed  or  r«jtixf*d,   na  ;i  sop;.. rcit'S  iiatttjr,     iind 
vhor«,   consldorlncj  the  a-'itter  in  th«  light  of  a  ol<}.3s  v^.ction,   tho 
esployoes  of  jaines  abandonod  or    iefanlted,   v;er«  paid  all   ■^ud  jaore 
of   tho  money  coatributod  to  the  fund  by  the  abandoned  M\d  deff;uitad 
mines,    they  h^d  r^ceivod  all   to  which  th«y  v,«re  antitl'?d,      Th^«e 
plc-intiffs  «nd  all  of  tlioir  al<*as  vere  no  longcsr  in  the  c^atui  qui 
trust  class  b^C'^^-use  ther^  w^^s  no  aoney  l^jfit  in  th.e  truat,    to  'whicl\ 
they  w«r*»  entitled. 

There  is   no  c:h«r'j«»  of  dishons^sty,   or  rraiid  cm  the  p^rt  ut   the 
tmsteee.     The.  pl^iintiffa  osn  only  ci^ijspi«in  abuut   ^^  q-aewtion  oa'  :Tolicy 
in  adjTilniBtftring  e    tnnd«     And  since  they  h^v**  i\o  lon<3«*r  tiny  int-vrcst 
in  the  fxmd,   they  hare  no  standing  as  indivlduc'ls,  or  ub  n  clajs.     The 
plans  var<:i  c^ianood  from  tijno  to  tiiae.     The  pi«inti.f/:a  and  all  ii;-3i4bera 
oX'  tJ'.Qir  clffss,   v/«r**  w^ijafcvers  of  the  unicri.     The  union  ne-vjotiated  tJie 
contrticts  with  the  coal  operators.     Under  the  Pinion  ruief?  <ind  rtJ-julotions 
as  to  dslegiites  imd  repreasatatioa  they  muct  b©  c<:nsid«»r«d  as  having 
pi^^^rticipetc-d  imd  accuieacod  in  th*^  vrixions.  changes  Kiadia  in  th-.?  contracts 
and  th©  plans  of  th®  trustees,     ThJr«*®  of   ih«  plAintitte  rec*;>ivv*d  payaents 
under  theise  plane   for  emr^x^l  yssrs,  and  their  joensions  ^'tverdued  around 
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:Jr6#C00«0C  «6ch.     /-.lyin  DllJaacJt  gave  his  v.rlttt»n  cuAcsent  to  the 
provioioua  oJt-  Plan  tio,   7,     The  othwr  • 'I'^iivtilf ,  John  Fishor  retired 
liitxsx  i  Ian  No*    7  v»aa  iitdopttfCi  and  approved,   and  preeuiaably   only  r«- 
ceivf*d  th«  aaount  cius  hiia  uncier  the  pioviaiona  of  Plan  iio,   7  <iy  it 
applied  to  the  ftelfer©  Assistance  Proyr&ii,     Further,   Plan  i.o,   7  -was 
tested  by  Eiia^srs  of  the  olcss  of   th«  plaintiff s  hy  an  ULiplre  appointed 
by  the  District  Court  of   the   Jnit»ad  L;tatw^s  for  the  South^ru  District 
oi    Illiiioifi,   wOuthdrn  Oiviaion,    in  accordance  with   the  provisions  of 
v>eotion  302    (c)   ex  the  I«abor-rtaaa»}Oi!ient  ivalations  rict  of  1947,   <^nd  that 
uiapire  h«la  H\&t  currcjut  co;itributioaa  to  the  woifure  <ind  ."'otireiient 
Fund  of  the  Progressive  wine  -<ork.ex3  of  .uaericci,   District  iio,   1,   are 
3iv.de  to  provide  benefits  to  tho  eaployeaa  and  their  uanoficiari^o  of 
sines  or  contributing  operatora:  and.  should  not,   .its  a  laatter  <:>£  equity, 
ftiid  cannot,   under  the  teriis  of  the  swployiTvent   aontrict  of  19;;'/^,   be 
usad  to  provide  pisnaions  for  for^Jier  oiaploy^es  of  isb«ndoni3d  iaine:j.     This 
would  aeaa  to   astop  the  plaintiffs   from  raisiay  tho  queatioa  ox  the 
viilidity  of  Plan  uc,   7. 

The  ifjnguage  of  the  trial  judges  ia  hii*  i-iaiuorianduisi  of  opinion  ie 
dpt  here.     The   trial  jUsJge  said;     "It  would  be  ironic  to  hold,   however, 
that  these  contracting  p^artlaa   crsited  a  Fr^akonatsin  Vfhich  thay  could 
not  later  by  contract  alt<ar,  a^acnd  or  change," 

The  original  concept  and  creuting  of  the  fund  vd.u  unsound  in 
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eqidty,    econoiriicolly  And  ectuariaily.      Under  the  authority  of  the 
ori':7intl   contraot    it  ^ihp  chfinjed  to   a  "jaine  to  mine"  besis,    tind   the 
ff>on©y  on  hand  wes  used  to  pay  rill   and  nolo,   cf   the  money  contriiTuted 
to  tho  fund  by  abandoned  and  defaulted  nln^-s    to  the  eciploy^^es  of   those 
nines. 

We  muot   thersfore  hold,    th-it   the  trustees  hcuj  tho  riyht   to 
change  the  plans   for  ariainistratioii  of  the   txmd,    fron  tine  to  tirae, 
&s   ch<2nging  conditions    required,    and  to  aaopt  Plan   No,    7,      We  nust 
also   consider  this   suit  &s  e.  clase   ection  by  the   five  plaintiff g, 
and  hold  that  by  ptirticip'^.ting  in  the  distribution  of  the  fund  under 
Various  plans,    and  in  view  ol.    tho  decision  or  the  inpartini  unpire, 
thcit   they  ana  fill   of  their  clciss   are   estopped  troiu  raisino  questions 
as   to   the  distribution  of  Bioney    in  which  they  no  longer  hfive  any 
intorest. 

Judgment  affirjnedo 
CARROLL  and  EOETH,    JJ. ,    concur. 
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STATE  OF   ILLlHCIt; 
APPELLA'iTi  C<3UIiT 
THIRD  DlivTRIGT 


^A. 


^ 


ct 


General    Ho.    10254 


/igendfi  Ho.    12 


Gliiriys  ."■'IcKinnoy,   as  Admlnietrator 
of  the  Ustat<a  of   Leather  ». 
McKinney,   Deceased, 

Plaintif  f-Appellant, 

v«, 

Edward  Hurtle  Evens, 

Defendant- Appellee. 


A 


Appeal  froxu  the 
Circuit  Court  of 
QliiXk  County. 


REYNOLDC,   P.  J, 

Plaintiff,   as  adrainistrator  of  the  Estate  of   Lester  W, 
I'!cKinney,   Deceased,   brought  suit   against   Edward  burtle  £vans, 
for  the  wrongful  death  of  h'^r  husb«nd,  MoKinney  wss  a   farcer 
end  livestock  grower  and  Evans  was  a  trucker  for  hir<J.     McJCinney 
had  made  arrangements  with   Evans  to  pick  u:-  certain  livestock 
at  his  barn  and  haul   thsEs   to  market.      On  th«  day  of  the  fetal 
injury  to  MdCinney,   it  was  raining  and  vdn<iy.      Evans  called 
McKinney  dbout   the  stock  and  HcKinnoy  told  hiia  h»  wQnt>:'d  the 
stock  to  go;    that  the  b^^rnlot  waa  muddy  but   he   thought   Evans 
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could  make  it,     Ev«ns  backed  hio  truck   into  tho  barnlot  and 

towftrd  a   door  situated  at   the  northeost   corner  of   the  biim» 

The  door  opened  to  the  south,     hcoordiny  to  the  testimony  of 

Evane  he  had  lo.ded  stock  est   this   door  several   tiiufc^s.      Evana 

backed  the  truck  vith  KciClnney  guiding   him  vith  his  h^ind,     before      !  | 

1  I 

;    ( 

reaching   the  proper  plaice  to   stop  the  truck  it  bectjae  stuck  in  i 

the  raud,    some   1/    to   15   feet    from   the  barn,      Evana   then  drove  the 
truck   forward  find  told  KcKlnney   to  watch,    th«t  he  would  h^iVe 
"to  come  pretty   hard,"     Ke  raced  hie    truck  motor  bftcking  up  to 
get   through  the  aud.     As  he  backed  up  he  could  see  I^ciCinney's 
hand  iintil  the  truck  wheela  hit  the  place  whc?re  in  Kvons*   lanyutye 
"it  was  digging,"     /igain  using  Evana'  words,   "ds  soon  rs  it  p<?wed 
the  mud  down  end  caught,    I  whirled  to  get  my   feet   on  the  clvitch 
and  on  the  brake  and  I  couldn't   see  hlis  any  longer  because  I  we  a 
lookin'O  forward,      Vshen  I   felt   the   truck  touch  the  born  I   stopped 
and  when  I  stopped  I  released   the  clutch  just   enough  that   it   rolled 
a  little  and  I  stepped  out   of   the  truck." 

Betty  Jane  Stark,    a   shorth-rmd  reporter,    testified  as   to 
statements  laade  by  the  defendant   Evcms   to   an  attorney  for  the 
pledntiff,    some  two  months   after   the  fatal  accident.     This  witness 
did  not   testify   frois,  notes  tciken  but   froci  ht-r  ovn  independent 
recollection  as  to  what  waa  said  by  Evens  in  her  presence,     .vccording 
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to  this  wltneas   ETans  eaid  th.<t   he  hud  backed  his  truck  up  to 
flpproximit«ly  15   feet   of   the  barn  and  bscfiiaa  stuck   in  th<-  i-ud. 
He  pulled   forward  with  the  intention  of  backing  up  ag6in.     There 
wffs  gravel  out  from  the  b«irn  for  a  distaince  of  approxiiaotely  10 
feet   and   he  backed  up  the   second  tia»e   in  the  sai-ae  ruts  he  hc«d 
ia<sde  the   first  time,   steering  with  his   right  hr»nd  end  holuiny  the 
door  op*%n  with  his  left  h^ind,    leaning  out  of  the  truck  and  look- 
ing b«?ck.     Reaching  this   ridge  of  mud  that  had  built  up  "when  he 
becdme  stuck  the  first   titie,   the  truck  hesitated  and  then  went 
over  this   ridge  onto  the  gravel  and  then  took  hold.     He  vent 
back  pretty   feist  because  he  had  backed  all   the  wey  v,ith  the   truck 
vide  open   to  c,'et  through  the  i&ud  end  the  next  thing  he  knew  he 
hit  the  b<irn.- 

Th*5  evidence  about    the  gravel   extending   froia  the  bcrn  for 
eoiae   ten  f^^^t   is   not  too  clear.      It   does  not  appear  whether  the 
gravel  we.P   visible   or  covered  vith  laud.      It  would   seexa  thit   the 
place  "where  the  truck  stuck  the   first   time  was  saxae  two  to   five 
feet   froia  the  edge  of  the  gravel,      Froia  the  evidence   that   2vtijns 
h<9d  loaded  stock   ^t    this  peirticul&r  pl'ice  several   tiraas,    it  would 
seem  that   both  he  and  the   decedent   knew  about  the  grcsvel.      It   is 
evident   froK  both   Evans*   testimony  and  thut   of  Betty  Jan©  Jteirk, 
that    Svans  was  rscing  his  motor  and  that  when  the  re^r  wheels  of 
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tho  truck   desired  the  nud  huKp  thcit.  hi^d  stopped  the  truck  before. 
It  rr»in©d  no.nontinn  <-ind  laovcd  backt/cir*?  until   it  hit  the  burn. 
According  tc   Hvanffi   the  truck  "caucjht",     .vccordinj  to  L^etty  Jane 
Kterk,    Even*  »aid   the   truck  "hesitated  and  th^n  went  ever  th« 
ridge  onto  the  ciravol  and  then  tcok  hold". 

The  truck  pinned  I'cKinney  ana:Ln!5t  the  barn  door  injuring  him 
GO  severely  th'^it  he  died  within  a  short   tijae. 

The   evidence  shovs  tti^t   tho  truck  hnd  ether  ardrifils   in  it 
thiit   had  bo«n  loc'ded  prior  to  gciny  to   the  FcKiniiey  farsi.     Hvans 
testified  h«  cciild  not  see  out   of  th©   rear  glass  of  the  truck 
cab,   or  in  the  rear  vision  airrcr  i>ecaufie  of  tha  stock  air^aLdy 
in  the;  truck,  and  that  he  v&s  depending  upon  i.CcKlnney  to  call 
vhen  he  was  close  enough. 

There  v^ere  no  eyexvitnesses  tc   th$  tragedy,   and  the  teatL^ony 
of   Svans  would  not   have  be*sn  admissible  under  ordinary  circuia- 
stances,   but  the  plaintiff  put   in  evidence  the  tastijiiony  of  the 
vitn«vss  Betty  Jane  Ctark  as  tc  what   Kvens   statar-  to  the   attorney 
for  the  'i.-^laintif f,  and  h«  va-s  thsn  allowed  to  testify  what  he 
said  in  her  ,ore>3-mce,     Hor  testimony  of  ^;hat  Bvans  said  to  the 
attorney,   in  hor  presence,   and  his   testiaony  us  to  whut  hi.j  said 
at  the  time,    fumiahas  the  only  evidence  as  to  what  happened. 

The  cause  was  aubraitted  to  a  jtxry  &n<i  the  jury  returned  a 
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verdict   of  "Hot  Ouilty".     Th-i*  po?t-triGl  notion  of  the  plaintiff 
wac   deniod  and  jiidqnent  enter'sd  for  the   dofendort.      Plaintiff 
appeals  to  this   court.      No  qxio^ticns  arc-  raised  on  tho  pleadin;^a, 
and  filthoucfh  the  plaintiff  clairnod  that  the  trial   court   atvQ   four 
inctructione   vhich  the  plaintiff  cloimed  wero  erroneous,    and   re- 
fused on«>   in.i?tructlon  ttrndered  bv  the   plaintiff,   the  v/holo  appeal 
hlng«'f-   upon  the  giving  cf  Dafendsnt'e  Instnaction  i:o,   10,   the 
plaintiff   atntiny  in  her  brief  th-^t  this  court,    in  the  cea-^  of 
Alliod  1  ills.    Inc.   v.    lailcT^    9   111,   P-pi-,    2d  87,   heio  already   ruled 
th<";t   the  giving  of  Defendant's  Instruction  No,   10  vas  reversible 
error  under  f&cts  of   striking  ainiilo  rity.     Plaintiff  than  r;cQS  en 
to  3«y  th*it  plaintiff   therefor*?  relies  only  upon  the  error  of  the 
trial  court   in  giving  Defendant's  Instruction  jio.    10  to  Te\'e>TDG 
the  jndg:T!ent  cf  th©  trial   court. 

In  support  of  pleintiff* s  position  three  case;:   are  cited  in 
the  plaintiff '3  brief,   noinely  /.Iliod  llills.   Inc.   v.  ^-jllgr,    9  111. 
App.    2d  87,    91;   V/illiag.£  v.    Matlin,    328   111.   Apo,    645,    949;   and 
Crutchfield  V.   r.t^yer.    414   111.    "10,    213.     Aftf?r  filing   of  briefs 
upon  con!?:«nt  of  this   cciirt,   plaintiff  cited  the  case  of  Lj?rry  Lee 
v/olpert  ▼.  John  Vernon  lieidbreder.    21  111.  .^pp,    2d  486, 

The  instruction  coiiplained  of.  Defendant's  Instruction  No.   10, 
ooniraonly  called  an  "accident*  instruction,  was  in  the  follov/ing 
vordsj- 
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"If  you  find  frcn;  the  evidence  end  under  the  inetructiona 
of  the  Court  thctt  Lester  l.cKinney  was  injured  as  a  reault 
of  en  accident  which  occured  without  the  fault  of  the 
defendant,  then  the  plaintiff  cannot  rewover  fro:;i  the 
defendant," 

In  the  Allied  Kills«  Inc.  v»  Miller  case,  defendant  in  thot 
case  offered  and   the  trial  court  gaise  Defendant's  Instruction 
No.  17,  which  is  practically  identical  vith  Defendant's  Instruction 
No,  10  in  this  case.  The  facts  in  the  x^llied  :!ills.  Inc.  y,,  Ililler 
case  were  as  follows;-  Francis  Kanauer,  an  employee  of  the  plaintiff, 
/illled  itills.  Inc.  was  struck  end  injured  by  a  truck  driven  by 
Julius  Collebrusco,  an  employee  of  Harry  Killer.  Collebrusco  was 
engaged  in  trucking  soybeans  fro©  twc  of  the  /"Hied  Kills,  Inc. 
plants  in  T&ylorviile,  Illinois,  on  the  aornino  in  question.  On 
one  trip  he  brought  Hanauer  a  wrench  at  Hanauer's  request,  Henauer 
took  th©  v/rench  end  walking  in  the  direction  thct  Collebrusco's 
truck  was  headed,  proceeded  a  short  distance  ahead  of  the  truck  and 
then  disappeared  to  the  right  around  the  circular  end  of  a  cesient 
building  used  for  the  storage  of  grain,  Collebrusco  started  his 
truck  and  followed  a  route  substentially  the  same  ^-ss  that  taken  by 
Kanauer,  As  Collebrusco  rounded  the  circular  end  of  the  building 
it  was  necessary  for  him  to  make  a  sharp,  right  turn  and  to  drive 
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his   truck  with  a  box  «ight   faet  wide  ecross  a   platform  only 
eleren  feet  six   inch«B  in  width,  which  was  iamedifltQly  ddjacent 
to  the  storage  bin.     Ae  Coll«bru8co  storted  his   rijht   turn,   he 
S'lw  Hanauer  in   front    of  him  but   looked  awj=-y   in  order   to  negotiate 
the  narrow  pflasaqe,      r.s  h«_>  drove  across   the  platform  his   truck 
fc truck   Hanauer  cruehing  him  against   the  buildin'^j  and  injuring  hi© 

eevsrely,     Hanauer  brought  proce«dinjs   under  the  "Vvorkraen's  Coiapen- 

h 
S'^tion  Act  and  received  a   substantial  a-ward.      The  Allied  Hills, 

Inc,   then  brought   auit  to  recover  from  the  defendant  Fiarry  I-iiller, 

Collebrusco's  employer,   the  aaount  of  the  awerd  <^nd  further  damages. 

The  cause  was  tried  before  a  jury  vhidn   returned  a  verdict   for  the 

defendant.      On  appeal  the  plaintiff  compleined  of  Defendant's 

Instruction  No,   17  and  the   court   reversed  the  jucfement   of   the   lover 

court,   holding  th<t   Hanauer* s  injuries  were  caused  either  by  the 

negligence  of  Collebrusco,    or  by  the  negligence  of  Hanauer,   or 

by  the  negligence  of  both,   and  thit  under  no  possible  interpretation 

of  the   evidence  cotxld  the  occurrence  be  described  as  an  accident. 

In  the  Williaas  v,   Hatlin  case,    tv;o   automobiles  were  proceed- 

ing  in  the  eaao  direction,    in  the  sa»e   lane   and  fit  about   the  same 

speed  on  Lake  Shore  Drive  in  Chicago,     Plaintiff's  husband  was 

driving  an  automobile  about  40  feet  behin*^  defendant's  automobile. 

The  defendant   stopped  suddenly,   claiciing   she  stopped  suddenly  to 
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avoid  hitting  a  dog,  although  witnesBes  for  the  plaintiff  testi- 
fied thoy  6«w  no  dog#  The  plaintiff's  huobfmd  applied  hi  a  brakes 
but  was  xineblo  to  stop  in  tiiue  to  avoid  collidinc,  with  the  rear 
of  defendont's  autoiaobile.  Plaintiff  was  injured  and  brought  suit, 
i\n   instruction  was  tendered  by  the  defendant  that  if  the  jury 
believed  "fron  a  preponderance  of  the  evidence  that  the  plaintiff 
wae  injured  es  a  rocuit  of  an  eccident  which  occurred  without  the 
fault  either  of  the  plciintiff  or  of  the  defendant,  or  either  of 
them,  you  are  insti-ucted  the  plaintiff  cannot  recover  and  you 
should  find  the  defendant  not  guilty,"  The  court  in  that  case, 
refused  to  give  the  instruction,  which  was  fcssigned  as  error,  and 
the  court  in  passing  on  the  mattyr,  said:  "We  agree  with  the 
stat«iient  of  the  Third  Division  of  this  court  in  Ezesaewski  v, 
Barth,  3S4  111,  App.  S46,  35b,  that  the  giving  of  this  instruction 
should  be  discouraged.  It  is  only  when  ther«  is  evidence  tending 
to  show  that  plaintiff  was  injured  through  sccident  alone,  not 
coupled  with  neglis^ence,  that  the  giving  of  such  instruction  is 
peraissible,  ctreeter  v,  liusrichouse,  357  111,  234,  244,  When 
proper,  it  merely  tells  tli©  juiy  whc-t  should  b«  known  to  the  aan 
on  the  street," 

The  case  of  Crutchfield  v,  I.eyer,  heretofore  cited,  was  a 
case  where  an  ice  and  coal  trade,  driven  in  an  alley,  struck  dnd 
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killod  a  child  of  six  ysvsrs  of  a.je.     An  "HcclJent"   inctructlon 
was  given   for  the  deffsnd«nt,    and  vhilc  the  coiirt  hald  the   instruct- 
ion tc   be  objectionable,    it  is   not  cl*j«r  froa  the  lengu;.  jm  of  the 
court,    v.-heth«r  the  court   reversed  and  rei.ianJed  the  cauj;Q   for  this 
reason  or  bedeuro  of   ir.propar  reciarks  by  ccunsv^l  for  both  the 
plaintiff  <md  defendants. 

The  opinion  en  I-.arr!-^  Lae  Wolport  v.   JohJt  Venyn  Heidbreder, 
21   111.    App,    2d  486,   wus   filed  in  tlis  Court  on  i'xsy   IS,    1959,      It 
vffj!-  another  case  of  a  child  of  sij:  being  struck  b;  -nek.      In 

thct   case  th«e  child  vac  creasing  the  etr'-;et  n©-;^. r  his  lioce  and  i/r-s 
struck  in  the  middle  of  the  street  by  c>   truck  driven  by  the  dofend- 
tant,      A  disinterested   eyevitnesa  testified  that   sho   savr  tha  child 
vrait  Kit  the  curb  for  a  car  to  pass,   and  then  startffd  acrose  the 
E?tr'?Qt  et  a   fast  valk,  which  sh©  deBoribed  as  a.  "trot'*  at  an 
anglo  tov«rds  his  hop,e.     Thic  vituees  estijaated  the  speed  of  the 
truck  at    40  Kiles  per  hcur,  and  thdt  she  heard  no  hern,   dnd  no 
indication  of  th?;  application  of  the  brakes  of   the  truck  and  that 
it  proceeded  some   5C    feet  fon''ard  c:.ftor  the   ir^pi-ct.      In  thv^t  case, 
the  defencJant  clciuisd  that  he  did  not   i::ee  the  boy  prior  tc  the 
accident  and  did  not  know  he  hcc  hit  anything  until  he  felt  £:  thud 
on  the  left   reer  wheel,     A  witneen  who  vmc.   ridino  vith  the  defendant 
also  testified  that  he  did  not   see  the  boy  bufore  the  accident*     Th« 
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othor  rldor  in  the  defendant's  truck  testifiad  he  s^w  the  boy 
Juot  ft   fraction  of  a  second  before  the  accident.     The  court  in 
pftBslng  on  tho  giving  of  an  accident   instruction,    reviev/ed  the 
evidence  ^nd  held  that   the  failure  of  th©  defendant  to  see  plain- 
tiff while  a  c^r  traveled  a  block  wts  not   explained  in  the  evidence 
and  th«t  this  absence  of  any  reasoniible  explanation  of  defendant's 
fallur®  to  see  th-'t  >?i-tich  the  evidence  shows  wc.s  clecirly  visible 
to  hin,   compelled  the  conclusion  that  the  defendant   failed  to 
keep  a  proper  lookout,   and  that  accordingly,   it  could  not  be 
»nld  that   there  was  any  evidence  that  plaintiff's  injury  was  the 
result  of  accident  alone,   and  held  it  was  error  to  give  the  instruct- 
ion. 

Defendant,  cites   the  case  of  Kurga.wa  v.  Brttamel^    14  111.  App^ 
?.d  473,   to  support  the  accident  instruction  given  in  this  case. 
In  tfiat  case  a  child  ran  into   the  street  fron  behind  a  parked  car 
into  the  path  of  the  defendant's  car.     The  6ourt   in  that  case  held 
the  accident  instruction  proper.     The  court  took  note  of  the  rule  as 
laid  dovn  in  Streeter  v.   HiUiiriohouse.    357  111,    234,  and  Crutchfiel4 
V.   "eyer*    414  111,    210,  but  held  that   in  those  crises   thero  was 
definite  evidence  of  negligence  and  not  accident. 

The  case  of  Elliott  y.^  Congress  Hotel,   Inc.,    314  111,  r^pp,    287, 
was  an  injur}'  suit  against   the  hotel  by  a  guest,   who  rojse  frora  her 
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ch^ir  to  pick  ap  a  key  she  had  dropped,  and  v^fhile  sho  wae  erect, 
a  waitrees  employee  of  th«  hotel,  without  warning  to  th©  pl'iintiff, 
removed  the  chair  and  as  the  pleintiff  went  to  sit  back  on  tha 
chair  she  fell  to  the  floor  and  was  injured*  In  that  ca»e  an 
"accident"  Instruction  was  <aiven,  and  the  reviewing  court  sustained 
it,  holding  th.it  there  was  a  reasonable  inference  froa  all  the 
facts  thst  the  fall  of  the  plaintiff  was  not  due  to  any  negligent 
or  careless  act  on  the  part  of  the  defendant,  and  there  was  no 
presumption  of  negligence  from  the  mere  happening  of  the  occurrence. 
And  the  court  held  that  one  of  the   issues  submitted  to  the  jury  was 
whether  or  not  the  defendant  was  guilty  of  negligence  and  in  con- 
sidering the  f^cts,  it  appeared  that  no  error  wee  coaoaitted  by 
giving  the  "accident"  instruction. 

In  the  jillied  lalls.  Inc.  v»  Hiller  cas©,  an  accident  v.'es 
defined  ass  "the  result  of  an  unknown  cause  or  is  the  result  of 
an  unusual  end  unexpected  event  happening  in  such  an  unuau^il  sanner 
from  a   knovn  eauee  that  it  could  not  be  reasonably  exj-">ected  or  fore- 
seen onfi   th.'it   it  vas  not  the  result  of  any  neglifjence,"   It  was  also 
defined  in  thrit  C6b«  aai  "en  event  that  takes  pierce  without  one's 
foresight  or  expectation;  an  undesigned,  sudden  snd  unexpected 
event,"  and  "An  unexpected  h&ppening  not  due  to  any  negligence  or 
malfeasance  of  the  party  concerned,"  .md  the  court  in  thtt  case. 
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found  thit  the  injury  cf  Hamauer  coulW  h^ive  beon  caused  by  th« 
ne^lioence  of  Collebrusco,  or  by  the  noglijence  of  Kanaucr,  or 
by  the   neglirjence  cf  both. 

The  plaintiff  cl^iins   tht.t  the  facts   in   the  in8t<^nt   cuae  and 
those  of  Alliad  Mills   Inc,    v,   ::iller«    caae  are  strikinyly   similar. 
In  thct  case  the  evidence  aho'-sed  that  the  drivt^-r  of  the  truck, 
flol lebrus CO  , looked  avay   fron         Hanauer        in  ordor   to  drive   the 
truck  through  a   nc'rrow  passage.      In  this  ca^e  the  defendant    Svcins 
looked  away  from  the  decadent  Mc)'J.nn©y   in  order  to  control  his 
tmck.      In  the  Allied  -'ills  Inc.   v._  IHllor,   case  the  negligence 
consisted  in  th«  truck  driver  looking  aside  an  he  wds  negotiating 
a   turn,  knovfinj   there  was  a  .Tian  '-valking   in  front  of  the  truck.      In         \ 
this  caoe,  the- negligence  consisted  of  looking  ahead  and  failing  1* 

to  ffisintain  a   lookout  to  the  renr,  with  his   truck  r.otor  raicing, 
knovinq  there  was  «  aan  behind  hiia,     V-fe  must  hold  th^it  under  the 
state  of  facts  shotm,   un;^er  no  interpretation  of  the  evidence  could 
the  occurrence  be  aaid  to  have  huppenod  through  accident  alone  not 
coupled  with  negligence.      Here  the  defendant  hed  loaded  c.t  this 
particul:'r  spot   saverel  tiiaee.     He  Itne'*-  that   in  order  to  back  hi» 
truck   to  a  proper  place  to  loed  he  would  have   to  back  close  tc  the 
bsm.     He  stuck  hia  truck  in  the  aud  the  first  atteisipt  to  back  to 
the  proper  place,   and  he   then  went   forward,    raced  his  nsotor  to  the 
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point  It  could  be  heard  roaring  a  quarter  of  a  mile  away,  and 
again  backed  up.  He  was  a  truck  driver  and  niuBt  b«  presumed  to 
know  what  happens  when  the  wheels  get  traction.  Our  courts  have 
taken  Judicial  knowledge  of  the  fact  that  when  a  vehicle  1e  trying 
to  go  forward  or  backward  with  the  wheels  spinning,  when  the  wheels 
take  hold  the  vehicle  will  suddenly  move,  Tralnor  v.  M.cCann.  3'^'+ 
111,  App,  262,  265, 

The  answer  of  the  defendant  does  not  ralee  the  accident 
theory.  The  complaint  alleged  negligence  on  the  part  of  the 
defendant  and  due  care  on  the  x»art  of  the  decedent.  The  answer 
denied  theee  allegations,  and  nowhere  doea  the  accident  theory 
appear  until  it  appears  In  the  offering  of  an  accident  instruction. 

An  accident  as  defined  in  the  Allied  Mlllg,  Inc.  y.  r^lller  case, 
"Is  the  result  of  an  unusual anl  un©5rpected  event  happsnlng  In 
such  an  unusual  manner  frow  a  known  cause  thf'.t  it  could  not  be 
reasonably  expected  or  foreseen  and  not  as  a  result  of  any 
negligence,'*  Here,  by  the  adtalsslons  of  the  defendant,  he  did  not 
have  his  truck  under  control.   He  knew  the  decedent  wae  behind  him 
but  failed  to  keep  a  proper  lookout  to  the  rear  while  backing  up 
with  his  motor  roaring  at  great  power  i^lth  his  wheels  spinning.   As 
a  truck  driver  he  should  have  reasonably  expected  that  the  wheels 
would  take  hold  and  the  truck  raove  fast.   He  must  have  foreseen  that 
what  happened  could  have  happened  and  failed  to  take  the  proper  steps 
to  keep  it  f rem  happening.  For  the  reasons  above  stated  this  cause 
will  be  reversed  and  reajanded  for  a  new  trial. 

Beversed  and  remanded, 
CARROLL  and  BOETH,  JJ. ,  concur, 
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REYNOLDS,  P.  J.  - 

This  cause  arises  out  of  a  collision  betvieen  an  automobile 
driven  by  the  defendant,  and  one  driven  by  the  plaintiff,  Loretta 
Manley,  on  Illinois  State  Route  No.  48,  about  tvo  lailes  north  of 
Blue  Mound,  Illinois.  The  highway  is  a  tv;o-lane  paved  highway 
running  generally  north  and  south.   Iiruaediately  prior  to  the  collis- 
ion, both  cars  were  traveling  north.  The  weather  vat,   clear  and 
visibility  was  excellent.  The  tirae  of  the  collision  \ie.s   about 
2:30  P.  M,  The  highway  is  straight  and  fairly  level.  About  one 
thousand  feet  south  of  the  place  of  collision  there  is  a  sliyht 
rise,  and  further  south  the  road  dips  slightly,  so  that  a  driver 
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coming  from  the  south,  comes  out  of  the  dip  up  over  the  rise 
and  from  there  to  the  point  of  collision  the  road  is  level.  The 
plaintiff,  Loretta  Manley,  was  drivincj  her  father's  car  v^lth  her 
brother,  Robert  3mith,  in  the  front  seat  at  her  right,   ohe  was 
taking  her  father's  dentures  to  another  brother,  Leonard  Graith, 
who  was  to  take  them  to  the  father,   ooine  distance  south  of  the 
point  of  collision  she  met  Leonard  and  stopped  her  cc-r  off  the 
pavement,   Leonard,  laeeting  her,  passed  her  car,  turned  around  and 
stopped  behind  the  car  she  was  driving,  Kcbert  then  took  the  dentures 
to  Leonc-rd,  who  then  drove  on  north.   The  plcintiff  Loretta  l-anley 
then  proceeded  northward  along  the  road  with  the  intention  of  turn- 
ing at  the  first  available  place  and  returning  to  her  hoae.  Her 
brother  called  her  attention  to  a  side  road  leading  over  the  nabash 
Railroad  which  paralleled  the  highway,  and  she  slowed  down  and  then 
turned  across  the  south-bound  lane  with  the  intention  of  turning 
around,  I'.rs,   J'anley  testified  th<it  she  looked  in  her  rear  vision 
mirror  twice,  once  when  about  75  yards  from  the  side  road,  and  again 
when  fa  bout  20  yards  frcia  the  road,  and  sav  no  automobile  to  h^r  rear 
and  that  there  were  none  coding  from  the  opposite  direction.   Mrs, 
Manley  testified  that  she  turned  her  turning  indicator  for  a  turn  to 
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the  left  about  75  ycirds  from  the  side  roed  and  heard  the  clicking 
of  the  Indicatoro  This  is  supported  by  the  testimony  of  Robert 
Ray  8iaith,  her  brother,  who  also  testified  he  saw  lirs,  Mtinley  pull 
the  lever  th^'t  operated  the  turn  indicator  and  thst  he  heetrd  it 
clicking.   He  further  corroborates  her  testipaony  in  thf-t  he  also 
looked  to  the  reer  when  about  75  ysrds  from  the  side  road  and  Miw 
no  cer  coming,  Loretta  Kenley  snd   her  brother  estimate  her  speed 
at  15  to  20  miles  per  hour  when  she  was  laaking  the  turn.   The 
defendt?,nt  was  overtaking  the  caf  of  the  plaintiff  Manley  and  was 
in  the  act  of  passing.   Defendant  Long  estimated  that  he  was  driving 
about  65  niles  per  hour  and  that  when  he  was  about  300  feet  south  of 
the  Hanley  car  he  blew  his  hoin  and  turned  into  the  left  hand  lane. 
That  when  he  was  about  100  feet  Iroia  her  Cor,  he  saw  her  brakes  flash 
and  he  iwcediately  applied  his  brakes;  that  the  plaintiff  K'anley  gave 
no  signal  of  her  intention  to  turn.  The  Long  car  struck  about  the 
middle  of  the  I>!anley  car  and  knocked  it  into  a  dttch.  The  Long  cer 
rexftdi ned  upright,  and  was  about  5  or  &  feet  north  of  the  side  road 
when  stopped.   A  deputy  sheriff  who  investigated  the  accident  inmedi- 
etely  after  it  happened,  testified  that  he  found  skid  narks  in  the 
left  or  west  lane  southward  froiii  the  point  of  impact  and  stepped  them 
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off  and  that  these  skid  narks  were  185  foet  long. 

Suit  was  filed  by  the  plaintiff  Loretta  Hanley  for  her 
injuries,  and  by  the  plaintiff  Leonard  Gmith  for  the  daaage  to 
his  automobile.  The   defendant  filed  his  counterclaim  against  the 
tvo  plaintiffs,  for  daraaoe  to  his  automobile.   The  jury  found  for 
the  plaintiff  Loretta  I-ianley  and  assessed  her  darudyes  at  ^12,000 
and  for  the  plaintiff  Leonard  Smith  and  assessed  his  damages  at 
SHOO,  The  jury  returned  a  "not  guilty"  verdict  on  the  counter- 
claim of  the  defendent.   From  the  judgment  entered  on  the  verdicts 
of  the  Jury,  the  defendant  appeals  to  this  court. 

The  appeal  assigns  as  error  the  refusal  of  the  trial  court  to 
give  Defendant's  Instructions  Mo,  9  and  18,  Counter-claimant  Long's 
Instruction  No.  17(a),  and  the  giving  of  Plaintiff's  Instructions 
No,  3,  4  and  6,  The  appeal  also  contends  that  the  verdicts  were 
excessive  and  against  the  laanifest  weight  of  the  evidence. 

First  taking  up  Defendant's  Instruction  I^o,  9,  which  the  defendant 
contends  should  have  been  given.  The  language  of  this  proffered  in- 
struction was  as  follovs:»  ''You  are  instructed  thot  if  you  believe 
from  the  evidence  in  this  case  that  the  Defendant,  at  and  prior  to  the 
accident  in  question,  acted  as  a  reasonable  and  prudent  person  would 
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have  acted  under  iiV-.e  circiir;istc<nces,  and  did  nothin;j  and  ouitted 
nothing  which  a  reasonable  and  prudent  person  would  have  done  u  ,der 
like  circumstunces,  then  you  must  fii\d  Defendant  not  guilty."  The 
plaintiff©  contend  that  the  subject  matter  of  Oefenddi\t's  Instruction 
Ho.  3  is  included  in  Defendant's  instructions  i\o.    3  and  7  and  there- 
fore the  refusal  of  Defendant's  Instruction  iio.  9  vras  proper. 
Defendant's  Instructions  iJo.  3  and  7  wore  in  the  following  language: 

Defendant's  Instruction  IJo.  3. 

"The  Court  instructs  tive  jury  as  a  iiatter  of  law,  that  the 
Defendant  Long  was  not  required  to  exercise  toward  the  Plaintiffs 
the  highest  degree  of  care,  but  said  Defendant  was  only  required  to 
exercise  toward  said  Plaintiffs  ordinary  care  at  ti  e  time  and  place 
of  the  accident  in  question  and  ordinar;/  care  is  such  care  as  a 
person  of  ordinary  prudence  would  exercise  under  tre  sane  or  like 
G  i  rcuxns  t  ance  8 . " 

Defendant's  Instruction  Mo,  7. 

"The  Court  instructs  the  Jury  that  negligence  is  tfie  failure  to 
exercise  that  degree  of  care  arid  caution  which  an  ordinarily  prudent 
person  would  exercise  under  the  circuiastances;  otherwise  stated,  it 
is  the  omission  to  do  that  which  a  reasonable  person,  guided  by  those 
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ordinajcy   considerations   which  ordinarily   reguliita  human  affrjire 
would   do,    or  the   doing  oi   so;aething  which  a   reasontible  and  prudent 
person  vould  not   do, 

"The   l«w  places   upon  all  persons   the  duty  of  exercising  ordinary 
car©  for  their  own  safety  to   avoid  injury.     Contributory  negligence 
is  the  failure,   upon  the  prirt  of  a  person  for  whose  injuries  or 
damages   e   recovery  is    sought,    to  exercise   due  care  and  caution  for 
his  own  safety,   but   is  hiaiself  guilty  of  negligence  which  proximately 
causes  or  proximately  contributes  toward  bringing  about  or  producing 
the  injuries  or   damages  complained  of. 

In  corapciring  Defendant's  Instruction  xjo,    9  and   the   first  part 
of   Defendant's  Instruction  7,    it  would   seem  that   each  states  the  law, 
but   from  a  different  approach.     The   first  part   of  Defendant's   Instruct- 
ion No,    7   states  that  negligence   is    (a)    the  oiuission  to  do  that  which 
a   reasonable  person  would  do,  or   (b)    the  doing  of  scHiething  which  a 
reasonable  person  would  not   do,   while  Defendant's  Instruction  Ko,    9 
states  theit   there   is   no  negligence  if    (a)    there   is  no  omission  to  do 
that  which  a  reasonable  person  would  do,    and    (b)    there  is  no  doing  of 
something  which  a  reasonai>le  person  vfould  not   do,      Defendant's  instruct- 
ion No,    7   is  positive  in  approach   in  that   it  defines   negligence  to   the 
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jury.   Oefendant's  Instruction  .No,  9  is  negative  in  approach  in 
that  it  defines  vihat  is  nut  negligence.   i3oth  cover  the  saiae 
pirinciple  of  law,  but  it  would  eeeu    that  the  positive  stateiueut 
of  vhat  constitutes  necjliyence  would  be  ^referred  to  n    statement 
of  vhat  is  not  negligence.   If  Defendant's  Instruction  Mo.  7  is 
sufficient,  in  thet  it  defines  negligence,  Defendant'e  irxstruction 
Ho,  9  is  merely  repetitious,  or  a  converse  stateKieat  of  the  scuue 
law,  which  is  not  necessary. 

The  defendant  contends  th:at  he  acted  as  a  reasonable  and 
prudent  person  v/ould  have  done  under  the  circuHistaixceD,  and  that 
he  did  not  fail  to  do  anything  a  reaoonable  person  would  have  or 
should  have  (3one  and  thet  he  wais  therefore,  not  guilty  of  negliyence. 

This  question,  of  course,  presents  e  question  of  fact  for  the 
jury,   '-''his  the  jury  could  deterruine  by  reading  Defendant's?  instruction 
No,  7  and  applying  the  standard  set  out  therein.   If  the  jury  con- 
cluded there  was  no  omission  to  do  that  which  a  reasonable  person 
v/ould  do  and  there  w\fj  no  doing  of  soiuething  v.'hich  a  reasonable 
person  would  not  do,  they  wouid  necessarily  conclude  there  was  no 
negligence.   The  saue   ultimate  result  would  apply  ir^:  reverse  to 
Defendant's  Instruction  !iO.  9,  that  is,  if  tl-e   jury  concluded  that 
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there  wdc  an  omission  to  do  that  which  a  reaeonable  person  would 
do  or  there  was  a  doing  oi   something  which  a  reasonable  per»on 
would  not  do,  they  would  conclude  that  there  was  negligence. 

Instruction  No,  3  of  the  defendant  tells  the  Jury  that  the 
defendant  was  only  required  to  use  ordinary  care,  and   while  it 
does  not  define  negligence  as  does  Defendant's  instruction  iMo,  7, 
it  does  at  least  bolster  and  fortify  the  defendant *s  contention 
thet  he  was  not  guilty  of  negligence  by  telling  the  jury  that  he 
was  only  required  to  use  ordinary  care  and  not  the  highest  degree 
of  cere. 

Defendant'  cites  the  case  of  Scott  v«  Vurdulas.  264  111,  i^pp, 
495,  in  support  of  his  position  thc^t  his  instruction  i40.  9  should 
have  been  given.   In  that  case  en  instruction  almost  identical  to 
Defendant's  Instruction  iio,  9  was  refused  and  the  appellate  court 
held  that  the  trial  court  erred  in  refusing  to  give  the  instruction, 
However,  in  that  case,  in  holding  the  refusal  of  the  instruction  to 
be  error,  the  court  held  that  the  principle  of  law  stated  in  the 
instruction  was  not  eiabodied  in  any  other  given  instruction,  tiere, 
the  law  of  negligence  was  given  in  Defendant's  Instruction  l<o,  7, 
so  that  the  jury  was  informed  of  the  law  governing  and  the  refusal 
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to  give  Defendant's  Instruction  No,  9  would  not  be  error.  The 
defendant  was  entitled  to  have  the  jury  instructed  on  the  law 
applicable  to  his  case.  Sims  v.  Chicago  Transit  nuthority,  7  111. 
App.  2d  21;  Thomas  tr,  Chicago  Enbossing  Co.,  307  111.  134;  Parkin 
V.  Riqdon,  1  111.  App.  2d  586;  Kirchner  v.  Kuhliuan,  334  111.  App, 
339,   As  said  in  the  Kirchner  v.  Kuhlman  case,  at   page  345:  "The 
law  is  well  settled  that  each  party  to  a  cause  of  action  is  entitled 
to  direct  and  apecific  instructions  eiubracing  his  theory  of  the 
facts  where  his  evidence  tends  to  prove  such  facts."  In  this  case 
the  jury  was  Instructed  as  to  the  law  of  negligence  by  Defendant's 
Instruction  No,  7.   Ke  was  not  entitled  to  have  this  law  repeated      ^ 
in  another  way,  in  another  instruction.   It  may  well  be  that  if  the 
trial  court  had  given  Defendant's  Instrudtion  Ho.  9  no  ham  would 
have  resulted  but  the  refusal  of  the  trial  court  to  give  the  instruct- 
ion where  the  lew  is  adequately  and  properly  stated  in  another  instruct- 
ion  was  not  error. 

The  second  point  urged  for  reversal  is  that  the  trial  court 
erred  in  refusing  to  give  Defendant's  Instruction  Wo.  18  on  compara- 
tive negligence.  A  reading  of  this  instruction  shows  that  it  was 
an  instruction  on  contributory  negligence.  Since  the  defendant  had 
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a  counterclaiia  this  instruction  wc.s  not  proper  since  it  applied 
only  to  recovery  of  the  plaintiff  and  not  to  recovery  of  the 
defendant  on  hio  counterclaim.  The  seme  rulos  applicable  to  con- 
tributory negligence  on  the  part  of  the  plaintiffs  would  apply  to 
the  defendants  countercleici,  but  the  instruction  ■p.s  offered  only 
instructs  as  to  contributory  negligence  on  the  part  of  the  plaintiffs. 

The  third  point  urged  for  reversal  is  that  the  court  erred  in 
refusing  Counter-plaintiff's  Instruction  IJo.  17(a),  The  instruction 
is  long  and  we  will  not  cumber  the  record  with  a  recital  of  the 
instruction  verbatim,  but  in  brief  the  instruction  after  reciting 
that  the  defendant  Long  has  filed  his  counterclaira  against  the 
plaintiffs,  sets  out  the  allegad  acts  of  negligence  he  clair^s  the 
plaintiffs  were  guilty  of  conaitting,  sets  out  the  donicil  of  the 
plaintiffs  to  the  material  allatgations  in  the  counter-claiia  and  then 
instructs  that  if  the  jury  found  the  plaintiff  Loretta  Manley  was 
guilty  of  one  or  ;aore  of  the  alleged  acts  oi  negligence  which 
proximately  contributed  to  cause  the  collision,  and  that  the  defendant 
and  counter-plaintiff  was  free  of  negligence,  the  jury  laight  find  in 
favor  of  the  counter -plaintiff.  Plaintiffs  contend  that  the  instruction 
was  bad  because  it  failed  to  state  whether  the  plaintiff  Loretta 
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T^anley  wcjs  the  agent  and  eervant  cf  Leonard  cciith,  the  other 
plaintiff.   \7e  see  no  merit  in  this  contention,   further,  th^t 
the  word  "material"  as  relatinn  tc  the  allegations  cf  the  countor- 
claini  was  used  udthout  defining  the  word,   in  the  case  of  City  of 
P'eirbury  v.  L.arnes,  226  111.  ,\pp,    389  an  instruction  referrin./  to 
"material  allegations"  without  defining  vrhat  are  material  allevjat- 
ion6  was  held  error. 

There  is  another  vice  in  this  instruction  in  that  it  atte;;;pts 
to  tell  the  jury  that  if  they  found  the  counter-defendant  Loretta 
Manley  guilty  of  any  of  the  alleged  acts  of  negligence,  the  j  iry 
might  find  in  favor  of  the  counter-plaintiff  Lon j  under  his  counter- 
claim.  Thiis  language  Wris,  at  least  inferentially,  held  bad  in  the 
case  of  31'jna  v.  ,;^.lluri,  351  111.  iipp.  11,  and  in  otT;ith  v.  il  lino  is 
Valley  Ice  ..ream  Co.  2u  111,  :\pp,    Zd   312, 

Defendant  complains  of  the  giving  of  Plaintiff's  Instruction 
No,  3,  on  the  ground  that  the  instruction  suggested  to  the  jury  that 
if  the  defendant  violated  the  speed  iafe-s,  he  was  guilty  of  negiigpnce, 
thereby  creating  a  liability,   iVhile  this  instn.5cticn,  alter  reciting 
that  the  law  of  Illinois  is  that  "no  person  shall  drive  h.is  automobile 
upon  a  highway  of  this  L:tate  at  a  soeed  ■^le'xtfii   than  is  reauonabie 
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and  proper  having  r^jard  to  t>-e  traffic  and  the  use  of  the  v^ay, 
or  so  as  to  endanger  the  life  c-r  li-.u)  or  injure  the  property  of 
any  person,'"'  only  instructs  the  jury  that  if  they  find  from  the 
'•vidence  that  the  defendant  violated  this  sr;eed  law,  tlvey  iidght 

■   ta'te  this  fact,  if  it  be  a  fact,  together  v/ith  all  other  facts 
and  circunstances  shown  by  the  evidence  into  considercition  at 

/arriving  at  their  verdict,  and  does  not  set  out  in  haec  verba  the 
language  of  the  particular  statute  of  Illinois  governing  speed  of 
autoiaobileE  on  the   hiqhv^ays,  it  does  set  out  the  statute  governing 
sufficiently  so  that  the  jury  would  not  be  xtiisled  by  any  oxLission 
of  the  vords  of  the  Etatute,   The  instruction  is  not  pereiaptcry  but 
merely  instructs  the  jury  that  it  could  take  the  fact  of  speed 
violation,  if  it  b6  a  fact,  into  consideration  i»'ith  all  the  other 
facts  in  the  case.   VVe  find  no  error  iii  this  instructioji,   v,ur  charts 
have  said  that  it  is  not  required  that  any  one  instruction  shoula 
state  all  the  law  in  the  case,  but  if  an  instruction  is  correct  so 
far  as  it  goes,  and  does  not  assume  to  point  out  all  the  elesients  of 
proof  necessary  to  a  recovery  and  does  not  direct  a  verdict,  it  i;;ay 
be  supplemented  by  other  iuatructious,  and  oi^dssions  therefroci  may 
be  supplied  by  other  instructions.   V.est  whicago  -Jt.  I^.  Jo.  v.  ..  chulz. 
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/>17  111,  322;  Smith  v.  Illinois  V^^lley  Ice  Cream  Co.  20  111.  App. 
2d  51P-,      In  this  case  the  other  instructions  supplied  the  omissions 
of  this  one. 

Plaintiff's  Instructions  No,  4  and  6  are  coiaplained  of,  but 
this  court  fails  to  find  any  error  in  the  instructions.   The  evidence 
of  the  doctor  who  attended  Mrs,  Mcinley  both  before  and  after  the 
collision  presented  ■such  evidence  as  to  her  injury  as  to  present  a 
question  for  the  jury  to  decide  how  badly  she  was  injured  and  the 
anount  of  her  injuries  in  terms  of  noney,  and  v;e  are  not  disposed  to 
disturb  the  jury's  findings  on  this  natter.  The  use  of  life  expect- 
ancy tables  has  been  sanctioned  and  approved  by  Illinois  courts  for 
a  long  time.  The  defendant  clains  that  the  tv/o  instructions  pre- 
sumed  that  I!r3,  Manley  would  have  future  suffering  and  loss  of 
health  and  would  be  totally  disabled  during  her  life  expectancy,  A 
reading  of  the  two  instructions  does  not  support  this  contention. 

The  defendant  complains  that  the  verdicts  were  excessive,  as 
to  the  verdict  for  daaages  to  the  automobile,  the  value  before  and 
after  the  collision  wns  shown  and  the  verdict  as  to  damages  to  the 
automobile  is  consistent  with  the  values  shown.  As  to  the  d^ffiaqes 
ax^rded  to  Loretta  Manley,  this  is  a  question  of  fact  to  be  arrived 
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et  and  determined  by  the  jury,  and  unless  clearly  and  palr>ably 
excessive,  this  court  x^ill  not  interpose  ite   judgiaent  for  that 
of  the  jury.   This  is  iiJcewiBe  true  as  tc  the  l6st  )-)oint  of  the 
defendant,  neusely,  that  tJ'.e  verdicts  were  against  the  manifest 
vjeight  of  the  evidence.   Our  courts  have  held  so  many  tii;ies,  that 
citation  of  authorities  is  not  necessary,  that  deter.iination  of 
fact  by  a  ^nry   vill  not  be  disturbed  by  the  revievdn^^j  court,  unless 
clearly  and  palpably  erroneous. 

Affirmed, 
CABBOLL  and  FOSTH,  JJ,,    concur. 
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Appeal  from  the 
Circuit  Court  of 
Piatt  County, 


.11  T  A'^^/  a  O, 


REYNOLDS,  P.J. 

Plaintiff  recovered  judgiaent  against  the  defendant  in  the 
Circuit  Court  'of  Piatt  County,  in  the  amount  of  i;)2500.00.  The 
defendant  appeals  to  this  court. 

This  is  a  case  of  a  pedestrian  being  injured  by  a  car  driven 
by  the  defendant.   Plaintiff  was  standing  in  the  east  half  of  an 
oil-surfaced  road  which  v/as  about  sixteen  feet  wide.   The  road  had 
been  cro\vned  but  there  uas  no  actual  ditch  on  either  side,  with 
the  oiled  portion  being  sixteen  feet  wide,  with  a  four  foot  gravel 
shoulder  on  each  side.   The  road  ivas  dry  and  visibility  was  good. 
Plaintiff  was  talking  v.ith  one  Roy  Snell  about  fishing  and  farming, 
Snell's  truck  was  parked  on  the  east  side  of  the  road,  with  about 
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half  of  the  truck  on  the  oiled  portion.  Plaintiff  waa  standing 
between  the  truck  and  the  center  of  the  road  with  his  foot  on 
the  running  board  of  the  Snell  truck,  talking  to  Snell.  The 
teatiraony  shows  that  the  plaintiff  was  some  three  or  four  feet 
east  of  the  center  of  the  road.  Defendant  drove  past  the  point 
where  the  plaintiff  was  standing,  and  in  doing  so  was  required  to 
and  did  pull  to  the  left  and  around  the  plaintiff.  Defendant  was 
driving  a  1957  Chevrolet  about  three  months  old  with  good  brakes. 
The  plaintiff's  truck  was  parked  about  twenty  feet  north  of  the 
Snell  truck  on  the  east  side  of  tha  road  with  part  of  plaintiff's 
truck  on  the  oiled  portion  and  part  on  the  shoulder  of  the  road. 
The  defendant  after  passing  the  two  trucks  drove  north  along  the 
road  and  into  the  flood  waters  of  the  Sangairion  River,  which  were 
several  inches  deep.  From  the  point  where  the  Snell  truck  was  parked 
to  the  flood  waters  was  about  two  hundred  feet  and  the  road  sloped 
downward  slightly.  The  defendant's  car  proceeded  into  the  v/ater 
about  two  or  three  car  lengths.   At  this  point  the  defendant  started 
backing  his  car  to  the  south  and  towards  the  point  where  the  plain- 
tiff was  standing.  He  was  backing  on  the  west  half  of  the  road. 
There  was  a  place  where  he  could  have  turned  around  but  he  did  not 
do  so.  He  backed  his  car  until  he  was  at  a  point  nearly  opposite  the 
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^nell  truck,  when  his  car  swerved  to  the  east  side  of  the  road, 
striking  the  plaintiff.  It  is  admitted  that  there  was  ample  space 
for  the  car  to  have  backed  past  the  Snell  truck  without  getting  on 
the  east  aide  of  the  road.  It  is  admitted  that  the  defendant  was 
not  looking  toward  the  plaintiff  while  he  was  backing  his  car  and 
put  on  his  brakes  only  when  his  com}>anion  in  the  car  called  "look 
out".  The  plaintiff  adraits  he  saw  the  defendant  backing  his  car 
but  that  he  paid  him  no  attention  until  the  defendant's  car  swerved. 
He  then  tried  to  get  out  of  the  way  but  was  unable  to  do  so.  The 
evidence  shows  that  no  horn  signal  was  given. 

There  is  very  little  dispute  as  to  the  facts  or  the  injuries 
of  the  plaintiff,  except  that  the  defendant  complains  that  the 
damages  awarded  were  excessive  in  view  of  the  amount  of  out-of-pocket 
expense  on  the  part  of  the  plaintiff,  and  the  fact  that  the  plain- 
tiff v/as  able  to  farm  about  as  well  as  before  his  injurj'.  This  is 
not  the  proper  test  as  to  damages,  and  since  the  jury  has  fixed  the 
amount  of  damages,  this  court  will  not  disturb  that  finding. 

The  appeal  is  on  the  theory  that  the  plaintiff  was  guilty  of 
contributory  negligence  as  a  matter  of  law  and  that  the  trial  judge 
should  have  directed  a  vejrdict  in  favor  of  the  defendant,  and  that 
the  jury  was  not  properly  instructed. 

As  to  the  contention  of  contributoiry  negligence,  it  is  urged 
that  the  plaintiff,  by  his  admission  of  seeing  the  defendant  backing 
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his  car,  and  paying  no  attention  further  to  him,  is  such  a   judicial 
admission  as  to  a  fact  or  facts  that  would  constitute  contributory 
negligence  as  a  laatter  of  law.   If  such  adiaission  constitutes  contribu- 
tory negligence  as  a  matter  of  law,  then  the  Cuurt  should  have  allowed 
the  defendant's  motion  for  a  directed  verdict  for  the  defendant.  As 
stated  in  the  defendant's  brief,  contributory  negligence  becoiaes  a 
question  of  law  when  it  con  be  said  that  all  reasonable  minds  would  reach 
the  conclusion  under  a  particular  factual  situation,  that  the  facts 
did  not  entablish  due  care  and  caution  on  the  part  of  the  plaintiff,  and 
in  such  cases  the  court  should  instruct  the  jury  to  render  a  verdict 
for  the  defendant.   This  undoubtedly,  is  the  law  in  Illinois,  Tucker  v. 
Ij.Y.C.  &  St.  L.R.P..  Co.,  12  111.  2d  532;  Carrell  v.  iJev  York  Central 
Railroad  Co.,  384  111.  599;  Greenwald  v.  Baltiaore  and  Ohio  Railroad 
Co.,  332  111.  627.  The  difficulty  lies  in  applying  this  law  to  the 
facts.  Here,  the  defendant  was  backing  his  car  toward  the  plaintiff, 
some  tv/o  hundred  feet  away  at  first.   The  plaintiff  vJaS   talking  to 
Snell  and  admitted  that  he  saw  the  defendant  backing  his  car  and  that 
he  did  not  pay  any  further  attention  to  the  car  of  the  defendant. 
Plaintiff  was  standing  en  the  east  side  of  the  road  and  the  defendant 
was  backing  up  on  the  west  side  of  the  road.  The  road  was  sufficiently 
wide  for  the  defendant  to  have  backed  his  car  past  the  plaintiff  without 
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coming  vdthin  three  or  four  feet  of  where  the  plaintiff  was  standingo 
Suddenly,  for  some  reason  that  is  not  clear,  the  defendant's  car 
swerved  and  hit  the  plaintiff.   Because  the  plaintiff  did  not  watch 
the  car  of  the  defendant  from  the  ticte  the  defendant  starting  backing 
until  just  before  the  impact,  because  the  plaintiff  v/as  standing  in  the 
road,  which  was  a  coiintry  road  and  not  heavily  traveled,  the  defendant 
contends  that  the  plaintiff  was,  by  his  owii  adfliisi>ion,  guilty  of 
contributory  negligence.   While  the  admission  of  the  plaintiff  that  he 
was  not  watching  the  car  of  the  defendant  is  entitled  to  considerable 
weight,  the  weight  to  be  accorded  this  admission  is  a  question  for  the 
jury.  There  is  no  such  factual  situation  here,  that  all  reasonable 
minds  would  reach  the  conclusion  tliat  the  plaintiff  was  not  using  due 
care  and  caution  for  his  own  safety.   Our  courts  have  held  in  many  cases, 
that  such  a  question  is  a  qxiestion  of  fact  for  the  jury,  13risk.e  v. 
Village  of  Burnham.  379  111.  193;  Bluiab  v.  Getz,  3o6  111,  273;  Geraghty 
V,  Burr  Oak  Lanes, Inc.,  5  111,  2d  153;  Ritter  v,  hatteberg,  14  111,  App, 
2d  548;  Cloudiuan  v.  Deffa.  7  111,  App,  2d  276.  ilnd  even  where  the  facts 
are  admitted  as  they  are  here,  or  are  undisputed,  but  where  there  is 
a  difference  cf  opinion  as  to  the  inference  that  may  legitimately  be 
drawn  froxQ  them,  the  question  of  negligence  and  contributory  negligence 
ought  to  be  submitted  to  a  jury  -  it  is  primarily  for  tiie  jury  to  draw 
the  inference,  Cloudman  v.  Beffa,  7  111,  App,  2d  276,  284b  The  plaintifi 
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was  not  in  the  lane  in  which  the  defendant  was  backing  his  car,  he 
was  some  three  feet  away  froxa  th^t  lane.   He  was  standing  in  the 
road,  it  is  true,  but  it  could  equally  be  contended  that  he  could 
assume,  as  a  reasonable  and  prudent  man,  that  the  defendant  would 
£3tay  in  the  west  lane.   The  defendant  contends  that  the  plaintiff 
knew  the  effect  of  water  on  the  brakes  of  an  automobile.   This  icnow- 
ledge  was  shared  by  the  defendant,  by  his  o\m   adiuission,   np  icrently, 
when  the  defendant's  compfnion  yelled  "look  out"  the  defendant  applied 
his  brakes  and  his  car  slewed  around  and  \ient  directly  toward  the 
plaintiff.   Up  to  that  time  the  plaintiff  had  no  knowledge  of  danger 
and  unless  this  court  should  hold  as  a  natter  of  law,  that  the  acts 
of  the  plaintiff  in  standing  in  the  road,  and  not  paying  attention  to 
the  car  of  the  defendant  constitutes  such  careless  or  negligent  acts 
as  to  his  ovm   safety,  to  be  contributory  negligence  as  a  matter 
of  law,  we  would  not  be  justified  in  overruling  the  finding  of  the 
jury  on  a  cniestion  of  fact.  The  facts  were  admitted,  but  the  inference 
to  be  drawn  from  them  is  a  question  of  fact  for  the  jury, 

V.'hile  it  is  another  facet  of  the  same  question,  the  contentipn 
that  the  trial  court  should  have  directed  a  verdict  for  the  defendant 
on  the  admitted  facts,  presents  a  question  that  is  quite  similar  to 
that  of  v?hether  or  not  the  plaintiff  was  guilty  of  contributory  negligence 
as  a  natter  of  law.  A  motion  for  a  directed  verdict  presents  the  single 
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tafib/isisb  ^flj   xoi;   ioibf-^r  :-:>  bsrfoetib  »v.s/f  faXi/ods   iiisoci  l&tii  srfi   isrfi 
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question  whether  there  is  in  the  record  any  evidence  v.hicii,  standing 
alone  and  taken  v;ith  all  its  intendments  ajoet  favorajjle  to  the  party 
resisting  the  notion,  tends  to  prove  the  material  elemsnts  of  his  case, 
Rominos  v.  Illinois  .lotor  irroignt.  Inc.,  21  111,  App,  2d  3b0;  Lindroth 
Y.  Walgreen  Co..  407  111.  12i;  mtcholi  v.  Van  Scoyk.  1  111.  2d  160; 
Tidholm  v.  Tidhola.  391  111.  19;  Parrucci  v.  Kruse,  12  ill,  Hpp,  2d  30, 
In  the  instant  case,  there  was  sufficient  evidence  of  nsgliQence  on  the 
part  of  the  defendant  to  justify  submitting  the  question  of  negligence 
of  the  defendant  to  the  jury.   Our  courts  have  held  in  nany  cases, 
that  the  Visrdict  of  a  jury  as  to  a   cruestion  of  fact  should  not  be 
disturbed  by  a  xaviavin^;  court  unless  ouch  verdict  is   laanifeotly  and 
palpably  against  the  weight  of  the  evidence,  Koch  v,  Lerjjgerman.  12  111, 
App,  2d  237;  Ashby  v.  Irish.  2  ill,  App,  2d  9;  Hanck  v.  jjuan  transport 
Corp. ,  3  111,  App.  2d  372,   It  may  v.-ell  be,  that  no  one  of  the  acts 
of  the  defendant  would  be  sufficient  to  constitute  negligence.   The 
failure  to  sound  a  signal,  the  speed  at  which  the  defendant  was  backing 
his  car,  the  skidding  or  slewing  about  of  the  defendant's  car,  or  the 
knowledge  that  water  on  the  brakes  might  affect  their  efficiency,  con- 
sidered individually  may  not  be  sufficient  to  establish  negligence 
on  the  part  of  the  defendant,  but  considering  all  these  matters  as 
a  whole,  they  present  a  factual  situation  th^t  laust  be  subiui  cied 
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to  the  jury.  The  jury  having  decided  that  the  defendant  was  negli- 
gent, this  court  will  not  substitute  its  judgment  for  that  of  the 
Jury. 

The  defendant  complains  of  the  giving  of  ! laintiff's  Instruct- 
ions Nos.  1,  3  and  6  and  the  refusal  to  give  Defendant's  Instruct- 
ion Mo,  6,   In  reading  the  record,  v;e  cannot  ascertain  which  in- 
structions were  tendered  by  the  plaintiff  and  which  were  tendered 
by  the  defendant.  The  instructions  are  not  numbered.  This  practice 
has  been  condenned  in  People  v«  Todaro,  14  111.  2d  594,  People  v.  Harvey. 
12  111. 2d  S^,   People  v.  Husband.  4  111.  2d  451.  Those  cases  hold  that 
error  cannot  be  predicated  upon  the  giving,  refusal  or  modification 
of  instructions  unless  the  record  shows  at  whose  request  the  in- 
structions were  given.  In  this  case,  the  record  on  appeal  only  shows 
the  instructions  given,  without  disclosing  or  showing  whether  they 
were  instructions  tendered  by  the  plaintiff  or  the  defendant. 

For  the  reasons  above  stated,  the  judgment  of  the  Circuit  Court 
is  affirmed. 


Affirmed, 


CARROLL  and  ROETH ,  JJ. ,  concur. 
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Gbarlfts  K,  Price,  as  administrator  of  th«  •9tai<&  of 
Margarot  Ann  Price,  deeeaa^sd,  brought  this  action  to  recover 
daasa^es  for  hi  a  lnt®stati3's  wrongful  death. 

Count  II   of  the  araendsd  osi3Q>lain1c  is  cilrectec  a^talnst 
Conjaiunity  Unit  Schocl  District  }lo»  300,  Sullivan,  Illinois,  and 
Ralph  Yancy,    and     it       allogos  that  on  April  13,   1953,  the 
decedent  vrao  8  years  of  age  and  lived  with  plaintiff  at  Oust  Cs-^' 
Station,  Illlnola,  directly  adjacent  to  Illinoia  Ho-at©  121  which 
la  a  two-lane  paved  highway  riinnisg  in  a  nortts/osterly  an-;  at-ruth- 
eaatorly  direction j  fchat  the  def on  "ant  School  Dlstrl  it  ownec!  an. 
operated  school  bui'sg  used  to  tran8po:??t  ehiliren  to  and  frora  its 
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achoolj   that  defendant  Yancy  waa  etnploTod  by  said  defen  ant  T^latrlet 
to  operate  one  of  sol  ^  buaoa;   thut  the  hoiaa  of  decedent  was  located 
at  tho  IntGrsoctlon  of  »ftl-.  f'oute  121  with  a  north-aouth  rural  roAd 
whicli  ©xtcnoec  aouthward  acrona  Houte  121  aod  connected  with  an  east- 
woat  road  which  Intersected  to  th??  voat  with  another  nort.b-aoufch 
roac|  that  this  Ictot  ceacribca  norta-aouth  road  Intersected  with  aaid 
Route  121  appi^xiaately  one  mil©  norfcli  of  decedent*  a  home;  that  the 
oal  3  ru3*al  roada  aaci  paved  highway  forrodd  a  circular  rotate  ^i5eh 
paaaed  the  homo  of  sala  decedent}  that  stu. ©nts  Including  the  decedent 
resided  on  3sid  circular  route  an  -  wor^-  pick^rd  up  by  the   school  b-os 
driver  Yancyj   that  if  in  serving  said  oiroiaar  route  the  bus  entered 
th-;-  sanas  at  thp>  intorpectlon  one  adle  north  of  decedent •£  hoiae  and 
then  proceeded  south  anr?   then  eastward  and  thon  nos'th  to  the  home 
of  decadent,  the  cyLstance  t  rave  Hod  would  bt«i  tho   sa-r^se  as  would  be 
involved  in  proceeding  In  th©  opposite*  ''iri^ctlonj  th^t  orterln^  tho 
Bald  circular  rout«  r.t  the  point  t^orth  of  decedent's  horae  Instead 
of  ©nterin!:;:  the  smm  by  driving  in  the  ojypof-lte  direction  or  -south, 
on  said  r?out©  121  would  require  ne?  additional  mllca^ic,  oxpon^e  or 
travel  nor  would  it  cauoo  any  chlldiren  en  aaid  routs  to  crosa  R'Mite 
221  to  board  said  bus|  that  ontex'lnr  th^  eirculnr  rout#  by  going 
soufe  oa  Houte  121  requlT'od  decodont  tocro«?s  sal-  hlghv/ay  to  board 
aalv3.  aoliool  busf  thut  by  enterXne  said  route  ts?im  the  r>p|>«»?.te 
di2»ectlo.n  ths  huB  would  pass  directly  In  Tvottt  of  dooedont's  home 
KJd  siie  wotxlc  enter  the  same  without  croaaiag  iiouto  121,  which  ia 
heavily  travelled  by  hl^  speed  traffic |   t^at  defen  iants  owed  a 
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duty  to  enter  aald  circular  route  at  tlio  point  near  tho  hosoo  of 

decedent;  that  prior  to  April  10-,  19^8,  deoodentts  nother  roqutated 

Yanoy  to  enter  tho  route  ao  &a  to  avoid  the  nooeaslty  of  decedent 

croaalng  Route  121  to  board  hlo  bua;  that  Tanoy  failed  an     refused 

to  do  aoj  that  on  April  l3,  19^0  aa  decedent  w«a  croealng  "toute  121 

to  board  the  eaid  school  bua«  she  was  struck  on-  Injured  by  a  car 

travollin£  on  sale;  hi£.lix/ayj  that  she  died  on  said  date  as  a  result 

of  ber  injuries j  that  Um  proximate  cauac  of  ueoodont*a  injury  an:^ 

death  was  tho  negliienoe  of  defenciant  Yanoy  or  the  defen^^ant  school 

dlatrl  t  in  refusing  anu  failing  to  enter  t'v©  said  circular  routo 

Whidi  oausect  decedent  to  cvoau  said   Houte  121  to  board  said  bua^ 

that  decedent  on    plaintiff  as  administrator  and  the  next  of  kin  of 

said  decedent  were  at  tljetime  of  the  occiirreno©  in  the  exercise  of 

due  care  f^^r  th®  safety  of  decedent. 

It  la  further  alleged  in  the  oonplaxnt  that  thf>  doctrine 

of  imualty  doog  not  apply  to  tbo   di'vfendant  jjehool  district  for 

t\m  2«©a.aon  that  aaid  district  on  th<';  cab©  of  tiic   oocurence  carried 

a  policy  of  inauranc®  covf^rlng  liability  of  said  dlstrlotf  or  the 

neglic^nc©  of  its  esaployeea* 

We  GRait  furth*isr  recital  of  th^j  alXfigatlons  of  Count  II 
as  fee  same  ar©  not  pertinent  on  this  appoal.    Likewise #  w©  ar® 
not  con  corned  with  Count  I  of  the  asjt^n-ied  c^'iplalnt  In  v'aich  the 
defojjdant  Robert  Wayna  York,  drivor  of  th©  &&ct  which  t truck 
decedent.  Is  charged  with  nogli£,eiice. 

The  defenclant.  Community  Unit  School  ristriet  ^*o.  3PC, 
an^    Ralph  Xaacy,  each  filed  a  motion  to  disTfiiss  Co^int  II  of  the 
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anHRndad  complaint  on  the  (^roiind  that  oald  oovjnt  f alloc:  to  state  a 
cause  of  action  a^'itd.nst  sal^  (lefendarts,     TUo  court  allo^^ed  said 
motiona  an 3   diamlDsed  Count  II  with  prejudice  and  puriuant  to 
Section  50  (2)   of  th<v  Civil  Practlow  Act,  made  a  finding  that  there 
waa  no  Just  reason  for  delaying  appeal* 

The  sole  question  presented  to  this  court  Is  Whe-thcr 
Count  II  of  the  coiaplalnt  sta&os  a  oauae  of  action*     In  neglleenco 
actions,   it  la  necessary  to  allege  three  thlne^s^      (1)  exiatenco  of 
a  duty  on  tho  part  of  the  defendant  to  protect  plaintiff  from  tho 
injiiry  of  which  h©  coiaplataa;   (2)  failia»e  of  defendant  to  perforai 
such  duty;   (3)  that  plainbiff  waa  lajurod  thiireby,     Abaonce  of 
any  one  of  thea©  eieiaonts  is  fatal,     lUller  vs*  S,  S.  Eresne  Co* 
306  111.  104|  Laako  va.  Heler*  39k  111,  Tlj  ■:alt^2"a  vs  qirlaty* 
5  111*  App,  2ii,  63*     i*Ioglle.eac.©  la  a  breaah  of  duty  and  whtjre  there 
la  no  duty  or-  breach  there  can  foe  ao  ne^'15,^oacs,     Cgcaplcaa  va. 
Chleap:o  Lanaaaape  Co.  295  111*  App.  225>* 

"Plaintiff  alleges  that  there  existed  on  the-  part  of 
defendant  a  e-  ty  to  roYorae  the  direction  of  travel  of  their 
school  bus  on  the  circular  route  so  as  to  obviate  the  aocQsaity 
of  tho  decedisnt  crossitie.   a  d&naorous  and  heavily  travelled  state 
hlth^stiy  In  order  to  board  said  bwj*     'ihls  allogation  would  aj^ar 
t>^  bo  jauseaptibl®  of  no  other  meimii^g  than  th.'-.t  there  rests  upon 
the  operators  of  aoiiool  tuaea  0,  duty  to  drive  tholr  buaes  In  such 
diiHjctlai^  or  dij»o<5tl©so  as  vrould  raalsc  It  uaKsoeasary  for  a  clilld 
l>8ftJ?dine  one  of  said  buaec  to  cr«?es  a  public  hi^^ray, 

la  ootisl  lerl:^  th©  question  Whether  any  auch  duty 
existed,  it  sai3t  he  home  in  rdnd  that  tho  aoii5>lalnt  alleges  that 
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the  Injury  ccwjplalnod  of  occurrod  aa  decedent  erosBod  Rout©  121  at 
a  point  opposite  bor  hone*     It  la  not  alleged  that  the  buB  woe  at 
the  point  opposite  hor  home  at  the  tine  decedent  crossed  the  highway 
or  that  ffhe  Mas  Injxired  by  any  movement  of  sal  3  bus.     It  thus  appears 
that  slnr-e  decedent  was  not  Injured  while  co  tho  bus  th     Uuty  alleged 
Is  In  no  way  related  to  the  care  %ftxlch  a  school  bus  operator  ntuot 
exorola©  when  conveying  children  to  and  frcra  school,     v/e  are  con- 
cerned only  with  what  duty.  If  any,  rested  upon  defendants  to  pro- 
tect docedent  front  Injury  while  she  was  walking  from  her  home  to 
tho  point  where  tho  bus  stopped  or  would  stop  to  pick  her  up«     The 
per  ties  cite  ao  oases  nor  lias  our  research  dl- closed  any  wherein 
ite  above  proposition  kas  boon  oonolcered  by  th©  courts. 

Plaintiff  directs  the  court's  attention  to  the  rul©  that 
a  public  carrier  owes  a  duty  to  Its  paas©n£©rs  to  provide  a  safe 
place  for  boarding  and  alighting  from  Its  conveyance  and  cites 
nura«a»ous  cases  in  oirpport  tSaereof  •     Such  rule  la  well  established 
but  it  Is  of  no  assistance  to  plaintiff  for  the  siT?5>l(?  reason  that 
th©  decedent  was  not  boarding  or  getting  off  ttie  bus  nor  was  she 
a  passenger  on  the  aeme^ 

Van  Cleave  vs.  Illlnl  Coach  Co,  3i^  111,  App,  127  cited 
by  plaintiff  Is  not  In  point  aa  in  that  case  plaintiff  was  a 
student  on  board  a  bus  owned  by  defen  ant  an    was  injured  wl-jsn  the 
vehicle  was  suddenly  propelled  forward  oauslnn  anothor  student  to 
fall  against  plaintiff.     The  court  helu  it  to  be;  the   duty  of  those 
convoying  ohiUrea  to  and  frora  school  to  exoi^olso  toward  therg  the 
hli'hcst  ce^FGQ  of  care   coii3lstent  with  the  practical  operation  of 
the  bus.     In  the  Instant  case  th©  ooraplalnt  does  not  charge  that 
plaintiff's  Intestate  was  being  transported  to  or  froa  school,  but 
l^tiat  fllM  was  Injured  \i^lle  walking  acro'js  a  hlch^my« 
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Plaintiff  also  cltoa  a  uxinbor  of  oaaaa  holding  It  to  bo 
th©  duty  or  M  public  oarvltrr  fco  provico  a  aafo  place  for  boarding 
an2  altghtlne  traei  Ito  convoyanc©.    Th«fi©  dceialona  aliod  no  ll£:ht 
tm  th©  iaaufr  Ttilr^od  on  this  ap9oal  viilcir  involvea  only  tho  quoatlon 
as  to  wlietli  I*  a  ochool  dl:iti»lct  owoa  a  duty  to  lay  out  Ito  bufi  routea 
In  suol^  a  aainner  «£»  to  obviato  the  necoacity  or  any  ohlld  plckoc  up 
by  itfl  buaotf  c3»osain£  a  hijri^i'aj  to  ;^©ach  a  bua«     Wo  think  that  to 
austain  plaint  iff' a  ai*^airGa3t  tfoulcl  in  effect  anoimt  to  holding  that 
it  is  tbo  duty  of  tho  opoi'ator  of  a  school  buiu  to  exavcls^  the 
high© at  dogjrae  of  care  towards  the  stu^Ionts,  aot  only  when  the  child 
la  boardltic,  alighting  frcr:,  or  riding  on  a  aohool  bus  but  aleo  w^iilc 
auch   eliild  in  iialkt^g  or  beinf;  convs:^ta  frors  Ms  or  her  hosae  to  the 
point  vlte  re  the-  bus  ?cay  b©  ©Tpacted  to  stop.     Plain  tiff*  a  counsel 
(5o^o  net  eag^oat  any    pj'actiesl  njanncr  In  wiiich  tfl-ie  dofend'-nt  or 
any  ctb«'rechoDl  bus  operator  ecuXc  clscliarge  Quch  a  duty.     If,  as 
plaintiff  alla^iea,  defendant;  has  the  dtjty  of  routln(;  its  buses  to 
that  no  child  using  sai-l  feus  will  b©  roquirod  ta  cross  a  hleto;ay, 
tlxn  sudh  duty  rests  t^<s3  all  scxhool  <iiati'icts  In  ths  state  who 
furnish  bus  transport&tioij  to  its  jst-adants,  rogarvlless  of  ^liethGr 
the  buses  travol  s  elresilar  rout©*     Coarpllanc©  i^lth  such  a  require - 
moot  would  in  it^ny  Instaacas  sse^r^  -sntir-aly  i.-^praotXcal,  j  Wo  find 
no  provision  In  tho  Sshcol  Co<£©  i/Jhlch  in  any  maan©:;-  aug^eata  tho 
manner  in  '^hlcxh  a  a^^hool  din  trio  t  sh^U  operate  its  iranaportatlon 
faellltl£-3.     If  plaintiff's  corxbontiori  were  aiwfcained.  It;  would 
a^-aoont  toboldlng  t>iat  a  school  district  ope5»eting;  buaea  crfoa  tho 
duty  of  ©soorting  atud'jnts  frotc  tbslr  rearpectivo  hojasa  to  a  bua 
stop*     ^.f®  think  thgr©  i.n  no  r^Jaaonabia  baais  to  support  r.5oognition 
of  3uch  a  duty. 
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Upon  careful  consideration  of  plaintiff's   contentions, 
we  ere   convinced  that   the  same  cannot  be    sustained  an     that   the 
trliril  coiirt  did  net   err  in  dl3;-nisainr  the  cor^lairt   for  failure 
to   state   a   c&veg  of  action. 

Affimed, 


REYNOLDS,  P.J.  and  HOETH,  J.,  concur. 
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STATE  CF  ILLINOIS 
APPE'JJ^TE  COURT 
THIRD  DISTRICT 


General  Mo.  10256 


Agenda  No.  16 


Inr  Dykes, 


Plaintiff -Appellee, 


vs. 


Benefit  Association  of  Railway 
Employees , 

Defendant-;' ppel  lant . 


Appeal  from  the 
Circuit  Court  of 
McLean  County 


Ro3th,  J. 

Plaintiff  recovered  a  judgment  ?fter  a  jury  verdict  against 
defendant  upon -a  hospital  and  surgical  b:-nefits  policy  issuoc!  by 
the  defendant.   Thi=:  appeal  is  prosecuted  to  reverse  that  judgment. 

The  facts  as  shovrn  by  the  record  are  as  £ollo^.-s.   The 
plaintiff,  Ina  Dykes,  and  her  husband  live  in  Bloornington,  Illinois. 
She  is  a  housevife  and  he  is  and  has  ber=n  employed  by  the  G  M  &.  0 
Railroad  as  an  engineer  sinca  1942.   ^or  a  long  period  of  tims 
prior  to  the  occurrence  in  question,  the  plaintiff  vas  covered 
by  a  group  hospital  insurance  policy  issued  by  defendant  to 
employees  of  the  G  M  6^  0  Railroad.   On  January  10,  1958,  plaintiff 
received  from  the  company  a  notice  of  termination  of  this  group 
policy.   Five  days  later,  one  Erich  Meseke  called  upon  the  plaintiff 
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and  her  husband  ^t  their  home  in  Blooraington.   According  to  thc 
testimony  of  plaintiff  .-^nd  her  husband,  Mr.  Mes'^ke  statK>d  that 
he  was  a  represpntativ?  of  the  defendant  and  that  sinc^  thp  group 
policy  v.'as  being  terminated  he  v;anted  to  sell  the  plaintiff  an 
individuj^l  policy  In  the  i?aTnp  company  '-.^ith  axactly  the  same 
coverage  and  a  continuous  coverage  that  tould  pick  up  immediately 
on  the  date  of  tha  expiration  of  the  group  policy,  ^zhich  was 
February  1,  1958.   He  told  them  that  he  ^'as  there  to  acquire  their 
signatures  before  the  group  policy  expired  so  there  vTOuld  be  no 
waiting  period  in  the  policy.   Mr.  Meseke,  who  testified  for  the 
plaintiff,  corroborated  plaintiff  and  her  husband  as  to  the  visit 
and  purpose  th£;reof  and  testified  he  told  them  that  in  his  opini.-.n 
the  new  policy  would  afford  continuou?  coverage  from  the  dfite  of 
termination  of  the  group  policy  -without  any  initi?.!  -valting 
period.   Both  plaintiff  and  Mr.  Meseke  testified  th-t  plaintiff 
and  her  husband  -vere  conciirned  over  ':-j'hether  this  nev  policy  ■•^ould 
afford  continuous  cover.?ge  vithout  a  watting  period  so  that  there 
would  be  no  gap  In  the  coverage  from  the  date  of  the  termln<ption 
of  the  group  policy  and  the  effective  date  of  the  new  policy. 

The  plaintiff  did  not  purchasi?  the  policy  on  Mr.  Meseke' s 
first  visit.   However,  two  days  later,  on  thr,  17th  of  January, 
the  plaintiff  filled  out  the  application  vrhich  she  and  Mr.  Meseke 
both  signed,  he  signing  as  the  "licensed  agent  of  the  defendant 
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insurance  company.   '-he  handed  Mr.  Meseke  the  premium  and 

Mr.  Meseke  left.   The  application  which  was  signed  made  no  mention 

of  any  30  day  'Talting  period. 

On  February  12,  195r,  plaintiff  consulted  a  doctor  pbout  a 
general  tired  feeling  and  condition  v/hich  she  had  first  noticed 
about  Pecember  1,  1957.   After  x-rays,  her  condition  --^as  diagnosed 
as  due  to  a  tumor  of  the  colon  and  the  next  day  she  vas  horpltall^ed 
and  the  tumor  was  subsequently  removed. 

On  Febrviary  14,  195P,  the  ne^-'  policy  was  delivered 
at  plaintiff's  home  in  the  mail.   The  policy  w«5  signed  by  the 
president  and  secretary  of  defendant  and  count c?r signed  by  Mr.  Meseke 
as  "Licensed  Resident  Agent'.   The  effective  date  Is  designated 
as  February  1,  1938,  and  the  insuring  clause  insures  plaintiff, 
among  other  things,  against  loss  cue  to  hospital  confinf^tnent  from 
"(b)  sickness  t+iich  is  contracted  after  this  policy  has  been  in 
force  for  30  days".   The  policy  had  been  mailed  to  pL-^intiff  from 
Congerville,  Illinois,  where  Mr.  Meseke  resided. 

Plaintiff's  husband  examined  the  policy  upon  receipt  thereof 
and  noticed  the  claupe  in  it  above  set  out.   He  imi-nedletsly  tried 
to  reach  Mr.  Meseke  by  phone,  an-  b~ing  unsuccessful  mailed  a 
card  to  him.   On  February  24th  or  ?5th  Mr.  Meseke  called  uoon 
plaintiff  and  her  husband  at  the  hospital.   According  to  them, 
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plaintiff's  husband  said  to  Mr.  Meseke,   You  sold  us  a  policy  with 
continued  coverage  here",  thereupon  Mr.  Mesoke  replied,  'That  is 
right  ,  and  then  plaintiff's  husband  said,  ''all  this  policy  says 
there  is  a  30  day  v;aiting  psriod',  to  which  Mr.  Meseke  replied, 
''Well  I  can't  help  that,  I  eold  you  a  policy  irithout  any  vaiting 
period'.   Mien  asked  if  the  cooipany  would  pay  plaintiff's  claim, 
Mr.  Meseke  said,   Yes,  I  don't  see  any   reason  s.'hy  thry  shouldn't''. 
Mr.  Meseke  testified  that  it  v/as  possible  that  tb.is  convorsation 
took  pl^ce. 

Thereafter  Mr.  Meseko  furnished  plaintiff  with  claim  blanks 
and  a  claim  was  made  to  defendant  on  t-.vo  occasions,  v/nich  the 
defendant  refused  to  pay. 

In  addition  to  the  foregoing  the  record  shows  that  Mr.  Meseke 
testified  that  he  v7aB  an  agent  for  the  defendant  from  January  15, 
1957,  to  April  I,  1958;  that  he  sold  hospitalization  and  health 
and  accident  insurance  for  defendant  during  this  period;  that  he 
made  other  saies  of  policies  for  defendant  like  that  made  to 
plaintiff;  that  he  received  the  policy  in  question  and  mailed  it 
to  plaintiff. 

Defendant's  counsel  did  not  make  an  opening  statement  or 
closing  argument.   None  of  plaintiff's  witnesses  v^ere  cross-examined. 
No  evidence  v:as  offered  on  behalf  of  the  defendant  and  no  instructions 
to  the  jury  v.^ere  tendered  on  behalf  of  defendant. 

(4) 


B".    ■.-•r:>sd?.yrf  s '51iji.tzii.io 


i    5Bn7  .ifi'^.-it    o>?ri;iS' 


«>OPi' 


;  ?Jtfnl3fto5 


■0.£j-O>. 


J    arigri 


'ntSi. 


■■'   i   i . 


YRO 


f(:p!~qr:c:o    ■^n 


-   -v       ».■)•■? 


:Jft-b    jildia^cn   <&i   3i   :)&/ 


■!  3;.i.:;iv,.ajQ   fvvf^a  .mai! ' 


,  li't  to3'i:a?il«*/fr 


5?;r::';.i:asiO::)C  ,  ov?::*   ao    ' 


:t    b'^~rr'^s;"r 


t'^osT  f^rf; 


rsi'   -oJ-  nci.:Sf:j.'>e  nl 


7-3  ) 


:•&;;:!!   -r.4ii^:3i'XB' 


tO?i:    fiOi'oiioq     *0    »,=vJ.Bg 


<T:i    Y--^--^*^--;    '■■''■'    "  •^''''ii^oslr   arf   :Jfij"'f3    \ 


^2s:p: 


8  •  :JnT 


.J..k:!<\-iiA:ln   !io  «rroVl       .3; 


3:)nr'-;xv 


itbns-ji.  -g-sev  '^{■xat  ®^3  <5^ 


r 


Counsel  for  plaintiff  contends  that  Meseke  was  the  agent  of 
defendant  and  relies  upon  ^..'aivor  and  ;^£toppcl  to  overcome  the 
30  day  vjaiting  period  in  the  policy.   Counsel  for  defendant  make 
only  tv.Tj  contentions  (1)  that  v;aiver  and  estoppel  arc  not  properly 
pleaded,  and  (2)  that  the  evidence  conclusively  shows  that  Meseke 
was  merely  a  soliciting  agent  and  had  no  pov7er  to  uaive  the  30  day 
provision  of  the  policy  and  that  accordingly  the-,  trial  court  should 
have  directed  a  verdict  for  defendant. 

In  support  of  the  first  contention  counsel  for  defendant 
makes  the  point  that  '-jaiver  or  estoppel  of  a  provision  of  the 
policy  must  be  pleaded  in  the  initial  pleading.   To  understand 
the.  basis  for  this  contention,  some  background  is  necessary. 
The  original  complaint  did  not  allege  a  waiver  or  estoppel.   Curing 
the  course  of  the  introduction  of  evidence,  counsel  for  defendant 
tnade  objection  to  certaiti  testimony  on  the  ground  that  waiver  and 
estoppel  vure  not  alleged  in  the  complaint.   Counsel  for  plaintiff 
then  asked,  and  was  granted  leave  without  objection  to  amand  the 
complaint.   An  amendment  to  the  complaint  alleging  waiver  and 
estoppel  was  filed  on  the  same  day  that  leave  v;as  granted. 
Counsel  for  defendant  relies  upon  'pence  vs.  :ashington  Mational 
Insurance  Company,  320  111.  App.  149,  50  is'.E.  2d  128,  in  support 
of  the  above  point.   In  that  case  a  complaint  v.as  filed  to  recover 
on  an  insurance  policy.   The  ansver  siiriply  admitted  or  denied  the 

(5) 


^i:jil:'  '■    «i    L 


(S> 


'■.-,  ;  I 


.5nfc....:  ;  ^ 

.,.     ,    :.,..,     «■,  .■  r;o3A'^    •<■  .ialoq   srf3    >:.-.  ..... 

i^''^-:-\^-^'>fid   Of-"'-     . ''■oj:?a3  :■■--■     ^  -'^t  to'i   -.^■,.^-.    ?id:i 
■/Isr^  ii  ■':  'JnJiBlqmoO'  1b:.  £ 

'•    .I£__.- 1 

:    orj  aioq  -•    io 

.0 


fillegatlons  of  the  complaint  without  setting  up  new  matter. 

Subsequently  plaintiff  filed  a  reply  which  undertook  to  plead 

an  estoopnl.   The  trial  court  d*>nlfd  a  motion  to  strike  thf>  reply. 

In  holding  that  the  reply  should  have  been  stricken  the  court 

said: 

"The  function  of  a  replication  is  to  reply  to  any 
new  matter  set  up  in  an  answer  or  plea.   A  reply  can 
not  supply  omission?  in  a  complaint,  add  n-'j  grounds 
of  action,  or  permit  the  taking  of  a  position  incon- 
siptpnt  vrlth   that  alleged  in  the  complaint.   (Citing 
cases)"  ***  "It  hns  been  held  that  vraiver  or 
estoppel  must  be  pleaded  in  the  initial,  nleading. 
(Citing  cases) '. 

Obviously,  this  case  has  no  application  to  the  case  at  bar.   The 

amendment  became  a  part  of  the  initial  pleading,  i.e.,  the  cotnnlaint. 

In  support  of  the  second  contention  counsel  for  defendant  rely 

upon  Rozgis  vs.  Missouri  State  -,i£e  Insurance  Co;Tipanv.  271  III. 

App.  155;  Spence  vs.  ''ashington  National  Insurance  Cotr.panv.  320  111. 

App.  149,  50  N.E.  2d  128;  and  Silberman  vs.  'ashington  National 

Insurance  Co^npany,  329  III.  App.  448,  69  N.S.  2d  519.   These  cases 

hold  that  an  agent  having  authority  only  to  solicit  applications 

and  forward  the  same  to  the  home  office  is  a  soliciting  agent 

and  has  no  power  to  vaive  the  provisions  of  a  policy.   The  statement 

of  this  rule,  however,  necessarily  assumes  that  the  agent  is  a 

soliciting  agent  only.   On  the  other  hand,  counsel  for  plaintiff 

contend  that  a  person  clothed  with  the  pover  to  solicit  insurance. 
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receive  the  application  and  fonard  it  to  the  company,  rGceivo 
and  deliver  the  policy  and  collect  the  premium,  is  a  general 
agent  and  has  pov/er  to  v/aivo  s   condition  of  the  policy  notwithstand- 
ing that  powar  is  mgetived  by  provisions  ol'.    th-:  policy  and  his 
contract  of  employment  and  cit<ir>   Hancock  Life  Tnsuranc-^  Co.  vs. 
Schlink.  175  111.  28-'),  51  N.E.  795;  Co  Iky  vs.  tletropolltan  Life 
Ins.  Go. .  320  111.  App.  120,  49  M.E.  2d  830;  Gunn  vs.  Minnesota 
Mutual   ifo  Ins.  Co. .  322  III.  App.  313,  34  N.E.  2d  596. 

Couns'I  for  defendant  contend  that  the  testimony  of  Meseke     \\ 
conclusively  sho\v-s  that  he  was  only  a  soliciting  agant.   They 
place  great  reliance  on  the  testimony  of  Meseke  where  in  detailing 
the  ctrcuTT-stances  surrounding  his  first  meating  with  the  plaintiff 
he  said,  "I  i-as   soliciting,  or  trying  to  promcte  additional  business 
here  in  B  looming  ton ='.   '-.'e  do  not  think  that  this  t:;stiiT.ony  conclu- 
sively demonstrates  that  Hesckc  V7as  a  soliciting  agent  only.   At 
best  it  could  only  create  a  question  of  fact  ss  to  the  extent  of 
Meseke' s  agency,  to  be  considered  with  all  the;  other  testiaony 
bearing  upon  this  issue.   And,  it  Dxist  be   rcmembsrec  that  defendant 
offered  no  evidence  upon  the  trial  of  this  case.   The  extent  of 
Meseke' s  agency  bring  an  issue  in  the  case,  and  plaintiff  having 
shcvm  by  her  evidence  some  facte  shovdng  a  general  agency,  it  ts-as 
incumbent  on  the  insurance  company  to  produce  such  evidence  as 
was  in  its  posssssion,  if  any  existed,  proving  or  tending  to  prove 
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the  ipxtent  of  Mescka's  agency.   Pardon  vs.  '^^^qyarv  .  ?A9  111.  App. 
327.   Further,  the  defendant  did  not  see  fit  to  require  Mcseke 
to  produce  his  license  to  determine  vhether  he  held  a  soliciting 
agent  license  only.   It  is  only  u'here  r  court  can  say  on  all  the 
evidence  find  lnfr?renc<is  tending  as  a  matter  of  low  to  prove  facts, 
thcf^t  a  person  Is  a  Boltctting  agent  only,  that  a  verdict  should 
be  directed.   Such  1r  not  the  situation  In  the  cast-  at  b?r. 

W®  are  of  the  opinion  that  the  judgment  of  the  trial  court 
was  correct  and  should  be  affirmed. 

Afftr?nsd. 


EB-YNOLDS,    P.J.    and   CABBOLL,   J.,    concur. 
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CHICAGO  SAVINGS  AND  LOAN  ASSOCIATION, 
an  Illinois  corporation, 


Appellee, 


V, 


PAUL  V.  BYRNE,  JR.  and  JEAN  C.  BYRNE,  ) 
his  wife,  ) 

Appellants, 


APPEAL  FROM  THE 
MUNICIPAL  COURT 
OF  CHICAGO. 


J^^tX^   L^'qQ 


MR.  PRESIDING  JUSTICE  MURPHY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  Is  a  forcible  entry  and  detainer  action,  based 
on  the  forfeiture  of  articles  of  agreement  for  a  warranty  deed. 
In  a  trial  by  Jury,  and  at  the  close  of  all  of  the  evidence, 
the  court  granted  plaintiff's  motion  for  a  directed  verdict 
and  entered  Judgment  for  possession.   Defendants  appeal. 

Plaintiff  sued  for  possession  of  a  single-family 
dwelling  at  4906  South  Ellis  Avenue,  Chicago,  Illinois.   Paul 
V.  Byrne  and  Jean  C.  Byrne,  his  wife,  purchased  it  in  October, 
1950,  and  with  their  fajnily  have  resided  in  it  since  that  time. 
The  purchase  price  was  ^27,750,  of  which  $12,250  was  financed 
through  a  mortgage  loan  with  the  Aetna  Insurance  Company.   On 
March  I5,  195^»  defendants  obtained  a  new  mortgage  loan  for 
$15,000  from  the  plaintiff,  Chicago  Savings  and  Loan  Association, 
using  part  of  the  proceeds  to  retire  a  balance  due  on  the  old 
mortgage  loan.   Defendants  defaulted  on  the  new  loan  in  1956» 
and  plaintiff  Instituted  foreclosure  proceedings.   The  premises 
were  sold  to  plaintiff  at  a  master's  sale  on  July  1,  1957»  f'or 
the  sum  of  $19,600, 


-2- 

In  September,  1957*  plaintiff  and  defendants  executed 
three  documents — a  warranty  deed  from  defendants  to  plaintiff, 
dated  September  Ik,    1957;  an  option  to  purchase  from  plaintiff 
to  defendants,  dated  September  16,  1957,  and  expiring  October  1, 
1957*  purchase  price  being"|20,356.66  loan  balance  as  of 
10/1/57";  and  articles  of  agreement  for  a  warranty  deed,  dated 
September  16,  1957*  with  plaintiff  as  seller  and  defendants  as 
purchaser  of  the  premises  for  the  sum  of  |20,356»66,  payable 
in  monthly  installments  of  $338  per  month,  commencing  on  the 
first  day  of  October,  1957*  with  interest  at  the  rate  of  6% 
per  annum,  payable  monthly^i. 

Defendants  failed  to  make  payments  of  principal  and 
interest  as  provided  for  in  the  articles  of  agreement,  and  on 
November  25,  1958,  they  were  served  with  a  declaration  of  for- 
feiture, dated  November  17,  1958.  On  February  19,  1959,  plain- 
tiff commenced  the  Instant  proceedings  in  the  Municipal  Court 
of  Chicago,  in  which  defendants  filed  their  appearance  and 
Jury  demand,   A  Jury  trial  resulted  In  the  court  granting  plain- 
tiff '  s  motion  to  Instruct  the  Jury  to  return  a  verdict  that  the 
right  of  possession  to  the  premises  was  in  the  plaintiff,  and 
it  is  from  a  Judgment  for  possession  on  that  verdict  that 
defendants  appeal. 

Defendants'  principal  contention  is  that  the  warranty 
deed,  option  and  contract  to  purchase  should  be  cons-^^ued 
together  and  were  intended  to  be  a  mortgage  and,  therefore,  a 
defense  to  a  statutory  forcible  entry  and  detainer  action. 
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The  deed,  option  and  agreement  to  repurchase  should  be 
construed  together  In  the  light  of  the  facts  and  circumstances, 
which  led  to  their  execution.  In  order  to  ascertain  the  Intention 
and  purpose  of  the  parties  at  the  time  these  Instruments  were 
executed.   If  any  part  of  the  mortgage  debt  was  left  subsisting, 
and  was  not  discharged  or  completely  satisfied  by  the  conveyance, 
and  the  defendants  can  be  regarded  as  still  owing  and  bound  to 
pay  It  at  some  future  time,  so  that  the  payment  stipulated  for 
in  the  agreement  to  reconvey  Is,  in  reality,  the  payment  of  that 
part  of  the  existing  debt  which  was  not  discharged  or  satisfied 
by  the  conveyance,  then  the  whole  transaction  amounts  to  a 
mortgage,  whatever  language  the  parties  may  have  used.   (State 
Bank  of  St.  Charles  v.  Burr.  283  111.  App.  337  (1936) j  Totten  v. 
Totten,  29^  111.  70  (1920).)  If  no  relationship  of  debtor  and 
creditor  Is  left  subsisting,  then  the  transaction  Is  not  a 
mortgage  but  a  mere  sale  and  a  contract  to  repurchase.   (Kelthley 
V.  Wood,  151  111.  566  (189^).)   Inadequacy  of  price  at  the  time  the 
instruments  were  made  Is  also  a  fact  that  can  be  taken  Into 
consideration  in  deciding  whether  an  Instrument  is  a  deed  or  a 
mortgage.   (Totten  v.  Totten.  29^1  111,  70.)  Mere  Inadequacy 
of  price  will  not  be  considered  as  sufficient  to  set  aside  a 
deed  or  to  have  a  deed  declared  a  mortgage,  McDonnell  v.  Holden, 
352  111.  362  (1933). 

The  record  Justified  the  trial  court  in  concluding 

that  there  was  no  injtention  of  the  parties  ^  to  leave  any  part 
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of  the  debt  subsisting  and  unsatisfied  by  the  conveyance,  or  to 
regard  the  grantors  as  still  owing  and  bound  to  pay  any  part 
of  the  debt  at  a  future  time.   The  option  to  purchase  stated 
that  the  conveyance  was  in  full  payment,  satisfaction  and  dis- 
charge of  the  indebtedness  and  interest  thereon,  and  that  the 
note  was  canceled,  satisfied  and  extinguished,  and  that  "all 
persons  liable  thereon  are  hereby  released  and  discharged  from 
said  indebtedness."   The  fact  that  the  option  purchase  price 
was  the  same  as  the  unpaid  balance  of  the  mortgage  loaji  as  of 
October  1,  1957»  does  not  show  that  the  debt  was  left  sub- 
sisting, or  that  the  articles  of  agreement  were  in  reality  the 
payment  of  an  existing  debt.  There   is  no  existing  debt  or 
obligation  which  the  plaintiff  can  enforce  by  foreclosure 
proceedings.   Kelly  v.  Lehmann,  29?  111.  33,  59  (1921). 

Defendants  contend  further  that  plaintiff  is  not 
entitled  to  any  relief  in  a  forcible  detainer  proceeding, 
because  defendants  did  not  obtain  possession  from  plaintiff  under 
the  contract  to  repurchase,   (Clause  5,  Section  2  of  the 
Forcible  Entry  and  Detainer  Act).   (West  v,  Frederick.  62  111. 
191  (1871);  Aurner  v.  Pierce.  106  111.  App.  206  (1903).) 
Later  cases  have  held  that  actual  prior  possession  is  not 
Indispensable  as  a  basis  for  actions  for  forcilble  detainer 
under  all  but  clause  1  of  section  2  of  the  Forcible  Detainer 
Act  (111.  Rev.  Stat.  1957,  Ch.  57).   "The  manifest  legislative 
intent  disclosed  by  section  2  is  that  only  in  cases  brought 
under  the  first  clause  is  the  action  primarily  one  for 
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re-po3sesslon,  and  that  the  remedy  afforded  by  the  remaining 
clauses  Is  not  restricted  to  those  who  were  originally  In 
possession  of  the  land  but  also  extends  to  the  persons  presently 
entitled  to  the  possession  after  a  demand  in  writing. "  West 
Side  Trust  and  Savings  Bank  v.  Lopoten,  358  111.  63I,  639  (193^); 
Craig  V.  Launer,  3^6  111.  App.  234  (I952);  Personal  Home  Mtg.  Co. 
V.  Seegrln,  275  HI.  App.  419,  437  (1934);  19  I.L.P.,  Forcible 
Detainer,  p.  517. 

The  question  presented  by  plaintiff's  motion  was  whether 
there  was  any  evidence  in  the  record  which,  when  viewed  in  its 
aspect  most  favorable  to  defendant,  fairly  tended  to  prove  a 
defense  to  the  cause  of  action.  Weinstein  v.  Metropolitan  Life 
Ins.  Co.,  389  111.  571,  576  (1945);  Hadden  v.  Flfer,  339  111. 
App.  287,  291  (1949). 

We  conclude  the  record  Justified  the  trial  court  In 
Instructing  the  Jury  to  return  a  verdict  for  possession,  and  for 
the  reasons  expressed  herein,  the  Judgment  is  hereby  affirmed. 

AFFIRMED. 
KILEY  AND  BURMAN,  JJ. ,  CONCUR. 
ABSTRACT  ONLY. 


JOSEPH  C.  SERGKIE, 


Appellant, 


CONTINENTAL  ILLINOIS  NATIONAL  BANK 
AND  TRUST  COMPANX  OF  CHICAGO,  as 
Trustee,  et  ale  9 

i^pel3ees. 


}       APPEAL  FROM 

} 

)  GIRGUrr  COURT, 


COOK  COUNTY. 
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MRo  PRESIDING  JUSTISS  MUBPHI  DELIVERED  THE  OPINION  OF  THE  COURT. 

•Plaintiff  au©d  to  enforce  alleged  rights  under  an 
agreemeat  entered  into  by  the  vhi@ago  Transit  Authority  and  Loeal 
308  of  the  Employees*  Union,  proTlding  for  a  plan  known  as  the 
"Retirement  Plan  for  Chicago  Transit  Authority  Employes. "  His 
suit  was  dianlsaed  for  want  of  equity,  and  he  has  appealed. 

The  stipulation  as  to  faets  shows  that  between  April 
5,  1915,  and  December  7t   1955 »   plaintiff  was  employed  as  a 
conductor  by  the  Chicago  Transit  Amthoriti"  or  its  predeoeeser 
corporation,  and  during  this  period  was  a  member  in  good  stand- 
ing of  Local  308;  that  the  ^icago  Transit  Authority  discharged 
him  on  December  79  1955»  for  what  it  belieYsd  to  be  caase» 
after  investigating  tw©  passenger  complainta  charging  him  with 
larcenyj  that  no  cri«inal  action  was  brought  against  him,  and 
he  did  not  use  his  statatory  administrative  remedy  for  review  of 
his  discharge!  that  at  the  time  of  discharge  he  was  aixty  years 
of  age,  was  covered  by  the  Retirement  Plan  and  had  made  the 
required  contributions •  that  the  Plan  provided  for  a  normal 
retirement  at  sixty-five  years  of  age  and  for  early  retirement 
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beneflta  for  those  who  had  attained  fifty-eight  years  of  age 
and  voluntarily  retired*  and  5ba^  a*.  t(>?  "iiS'.i.'  of  Al3i(j5ha.irg«  plal&- 
tlff  came  within  the  "early  retirement*  reqalreasnta  but  had  not, 
prior  to  discharge,  sought  to  avail  hiaaelf  of  Ito  The  stipu- 
lation further  provided  ""that  the  iaeue  to  be  submitted  to  the 
Oourt  is  whether  or  not  the  plaintiff,  Irrespective  of  whether 
or  not  he  was  discharged  for  aaue-a  on  Dscamber  7,  1955$   ^''as,  by 
reason  of  the  fact  that  he  had  attained  J^he  age  of  fifty-eight 
(58}  years,  entitled  to  said  oli-aga  r&'^Are.men'Q   of  $1,300.0? 
per  year  ♦  *  *,« 

The  chancellor  found  *'that  wnlle  plalntsiff  was  an 
employee  he  made  no  application  for  early  retirement  ♦  ♦  ♦  and 
did  not  attempt  to  apply  for  early  retirement  until  after  hia 
discharge,"  and  dismissed  his  amended  complaint  for  want  of 
equity.   Plaintiff's  theory  is  that  the  Retirement  Plan  vested 
contractual  rights  in  plaintiff,  and  that  irrespective  of 
whether  or  not  he  was  discharged  for  cause  on  December  7,  1955, 
he  was  entitled  to  "early  retirement"  benefits  because  he  had 
worked  for  the  company  for  more  than  forty  years  and  had  attained 
and  passed  the  fifty-eight  year  age  requirement. 

Defendants  argue  that  plaintiff  had  been  discharged 
and,  therefore,  was  not  an  employee  when  he  applied  for  early 
retirement  and  did  not  meet  the  requirements  of  the  Planj  that 
it  was  his  own  wrongful  conduct  which  brought  about  his  discharge 
and  terminated  his  employee  status;  and  that  the  doctrine  of 
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flubatantlal  performance  does  not  apply  where  there  is  a  willful 
departure  from  the  contract,  C.|^i«^£§  '^'  Mills,  173  111.  223, 
228.)  They  admit  that  if  plaliiairf  ha4  i''&jfl<il,u^«l  aa  employe®  la 
good  standing  and  oomssl6t'-54  'lo  ^f^aigfal  -'^^'i"^  ,1"^*  ■;i.; '"lA^g  hla  dis- 
charge, and  had  applied  f^r  y':i.?lj  ^'P>il:>--i:':.-^:^%t  i''  ■'•■-«■'*  s'lffl'Slent 
service  and  had  reached  the  a??©  ^fhloh  wosild  haT®  aatltled  hlai  to 
"early  retirement"  benefits  ■iTidt?'  %h@   ?laao 

This  Retis'ament  Plasm  was  a  is©ll&s%lr@   bargalEing  agree- 
ment, and  we  believe  plaintiff  had  a  vested  interest  in  the 
retirement  fund  and  waa  antitlad  to  its  besneflts  upon  satisfying 
the  requirements  as  to  ag®  and  sarvic©.   CYall-3^@  r,   American 
Railroad  Co.  of  Puerto  Rico,  188  F.2d  513;  Lowe  y.  Feldmaa,  168 
N.  Y.  Supp.2d  674.)   The  Plan  contained  no  provision  for  his  dis- 
qualification in  the  event  of  involuntary  separation  from  th® 
employment  of  the  Ghisag®  .Transit  Authoritjo   Hla  aarly  retira- 
ment  rights  had  matured  at  the  tliae  ©f  his  disabarg©.  T©  refuse 
him  "early  retirement*  beaefits  beeause  his  appliisjation  ©ase  after 
the  termination  of  his  employmsKt  is  to  enforce  a  condition 
precedent  which  is  not  contained  la  the  Plan. 

Defendants  argue  that  to  permit  plaintiff  to  retain 
the  right  of  early  retirement,  even  after  he  had  become  qualified 
for  it,  would  be  to  give  an  immunity  against  the  consequences  of 
wrongdoing,  and  early  retirement  would  become  a  shield  and  refuge 
for  the  wrongdoer.   We  believe  the  conventional  and  traditional 
penalties  for  wpongdolng  developed  by  society  should  be  sufficient 
punishment  for  wrongdoers.  We  believe  our  coneSwisions  dispose  of 


defendants'  other  contentions. 

Accordingly,  the  dciOingi'S  Ib  riSirsrsed  and  the  cause  is 
remanded  to  the  Circuit  Court  of  Ooolt  Qvnntj  ior   th®  ©ntry  of  a 
decree  in  accordance  with  the  vl'SWs  63t;p5f©(3t^.sfed  h^sr-ela, 

REVERSED  ANP  REMANDED, 
KILEY  AND  BURMAN»  JJ. p  CONCUR. 
ABSTRACT  ONLY. 
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General  Mo.  11313 


Ag;enda  No.  11 


IK  THE 
APPELUTE  COURT  OF  ILLINOIS 
SECOND  DISTRICT  -  FIRST  DIVISION 
October  Term,  1959 


SYLVn  aDAMSON,  Plaintiff  - 

Appellee  and  Cross-Appellant, 

vs. 

PEORIA  CUT  LINES,  IKC.  a 

Corporation,  Defendant-Appellee 
and 
BOND  LOA_N  COMPAKY,  a  Corporation 

Defendant-Appellant . 


Appeal  from 
the  Circuit  Court 
of  Peoria  County. 

©  <lj  'O  »w 
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DOVE,  J. 

This  is  an  action  brought  by  oylvia  Adamson  against  Peoria 
City  Lines,  Inc.  a  corporation,  Bond  Loan  Coiapany,  a  corporation,  and 
Win.  R.  Lowo  to  recover  damages  for  injuries  which  plaintiff  sustained 
when  she  was  a  fare  paying  passenger  on  a  bus  owned  and  operated  tiy 
the  defendant,  Peoria  City  Lines,  Inc. 

At  the  conclusion  of  the  evidence  the  plaintiff  dismissed 
her  action  against  vto.  R.  Lowe  and  the  jury  returned  a  verdict  finding 
the  defendant  Peoria  City  Lines  not  guilty  and  a  verdict  finding 
Bond  Loan  Company  g-oilty  and  assessing  the  plaintiff's  damages  at 
$20,000.00.  Upon  the  verdict  appropriate  judgments  were  rendered  and 
the  Bond  Loan  Company  appeals  and  the  plaintiff  has  filed  a  notice 
of  cross-appeal  against  Peoria  City  Lines,  Inc. 

It  is  the  contention  of  counsel  for  appellant,  (a)  tliat 
during  the  course  of  the  trial  the  court  erred  in  its  rtilings  upon 
the  admission  amd  rejection  of  evidence;  (b)  that  the  argument  m: 
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of  counsel  for  the  plaintiff  was  inflanatory  and  prejudicial;  (c) 
tliat  the  verdict  is  against  the  aanifest  weight  of  the  evidence;  (d) 
that  the  verdict  is  excecsive  arid  fir^ally  (3)  that  tvro  instructions 
tendered  by  appellant  should  have  been  given. 

The  record  discloses  tliat  the  plaintiff,  a  laarried  lady,  ^(-7 
years  of  age  had  boarded  the  bus  about  i/:30  o'clock  on  the  laorrdng 
of  October  9,  195b  and  was  going  to  her  place  of  employment,  bhe 
occupied  a  seat  next  to  the  window,  four  seats  from  the  front  of  the 
bus  on  the  north  or  left  side  as  it  proceeded  east  on  /ifth  Street. 
State  street  is  a  north  and  south  street  and  intersects  Fifth  ^-treet. 
Both  streets  are  brick  paved,  i-^tate  ,_)treet  being  approximately  35 
feet  in  width  and  Fifth  Street  about  37  or  3b  feet  wide.  There  are 
no  traffic  signals  or  signs  of  any  kind  at  this  intersection.  The 
day  was  biright  and  clear  and  the  pavement  drj-. 

John  0.  Gonaan  testified  on  behalf  of  the  plaintiff  to  the 
effect  that  he  was  -3  years  of  age,  had  beon  in  the  einploy  oi  the  bus 
company  as  a  driver  for  fourteen  years  and  ira,s  diuving  the  bus  on 
which  plaintiff  v/as  a  passenger  on  the  morning  of  the  accident,  he 
stated  that  as  the  bus  approached  the  intersection  it  was  traveling 
about  25  lailes  per  hour;  that  when  the  bus  was  within  a  couple  of 
feet  of  the  west  side  of  ^tate  street  he  saw  the  ?orfi  automobile  driven 
by  Mr.  Lox/e  for  the  first  time;  that  it  -jas  then  about  50  fset 
soutn  of  the  south  curb  line  of  Fifth  otreet  in  State  Street  traveling 
about  35  Eiiles  per  hour  and  approaching  the  intersection;  that  he 
slowed  the  bus  slightly  as  he  entered  the  intersection  and  proceeded 
through  the  intersection  at  about  20  miles  per  hour  and  when  the  front 
end  of  his  bus  was  not  more  than  one  foot  from  the  east  curb  line 
of  Stats  Street,  the  Ford  Automobile,  driven  by  Mr.  Lowe  struck  the 
right  side  of  the  bus  just  to  the  rear  of  the  right  front  v/heel.  Mr. 
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Gorman  iXirtner  testified  tliat  tlie  Ford  car,  when  he  first  observed 
it  was  a  little  to  the  right  of  the  center  of  State  Street;  that  he 
Gorman,  continued  to  watch  it  until  the  collision  occured  and  just 
before  the  collision  he  pulled  the  bus  slightly,  about  four  feet 
to  the  left, 

Tlie  only  other  occurrence  witness  who  testified  was  \!m. 
R.  Lowe,  Mr.  Lowe  stated  that  he  was  23  years  of  age  and  at  the 
time  of  the  collision,  was  employed  as  assistant  to  the  mana.ger  of 
the  Bond  Loan  Company  and  on  the  day  of  the  occurrence  the  car  involved 
in  the  collision  belonged  to  his  employer  and  he  was  driving  it  in 
connection  with  the  business  of  the  company  with  the  knowledge  and 
consent  of  the  office  manager  of  the  company.  I-ir.  Lowe  further 
testified  that  tne  car  was  in  excellent  mechjmical  condi.tion  and 
that  tiie  brakes  operated  perfectly;  tiiat  lie  was  alone  in  the  car  and 
as  he  proceeded  north  on  Stats  otreet  there  was  no  traffic  ahead 
of  hira  but  that  there  were  cars  parked  on  both  the  west  and  east 
side  of  State  Street;  that  the  speed  of  his  car  was  about  20  miles 
per  hour  and  he  was  about  20  feet  from  the  intersection  when  he  first 
saw  the  bus  vjith  which  he  thereafter  collided. 

Mr.  Lowe  further  testified  tlmt  the  bus  at  that  time  v/as  ^^0 

feet  back  froia  the  intersection  and  traveling  at  a  speed  of  approximately 

40  miles  per  hour;  that  he  continued  to  vratch  the  bus  and  observed 

that  it  did  not  slacken  its  speed  until  the  collision  occured;  that 

he  was  traveling  in  the  center  of  otate  street  aM  iiBiediately  applied 

his  braices  but  did  not  change  the  direction  of  his  car  and  the  collision 

occured  close  to  the  center  of  the  intersection,  the  right  front  corner 

of  the  bus  striking  the  left  front  corner  of  the  Ford  car.  This  -vjitness 

concluded:  I  can't  say  how  much  time  elapsed  from  the  tine  I  first 

saw  the  bus  until  the  isipact.  It  was  approximately  a  secoiid  or  somewhat 

less.  ' 
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The  plaintiff  testifierl  that  she  did  not  see  the  car  driven 
by  Mr.  Lowe  prior  to  the  collision;  tliat  the  first  knowledge  of  the 
impact  she  had  was  when  she  hec,rd  the  noise  made  by  the  two  Vehicles 
as  they  came  together.  As  a  result  of  the  collision  she  was  thrown 
from  her  seat  into  the  aisle  and  became  unconscious,  ohe  was  assisted 
out  of  the  bus  and  then  to  the  hospital  'krr   ri  police  car.  as  a  result 
of  the  impact  Mr.  Gorman,  the  driver  of  the  bus,  ifas  thrown  from  liis 
seat  toigard  the  aisle  and  struck  Ids  head  on  a  vertical  post  behind 
and  to  the  right  of  the  driver's  seat  wJiich  left  liin  in  a  semi- 
conscious condition.  The  bus  continued  diagonally  to  the  left  on 
Fifth  Street  finally  coming  to  rest  when  it  struck  a  tree  oxi   the 
north  side  of  Fifth  Jtreet  some  75  feet  east  of  the  intersection.  The 
Ford  car  when  it  stopped  was  headed  south-east  in  the  miodlo  of  the 
intersection.  Mr.  Lowe,  its  driver  was  not  injured  and  he  testified 
tiat  he  observed  skid  marks  made  by  his  car  vihich  be^an  at  the  southerly 
curb  line  of  Fifth  Street  and  continued  to  the  point  of  collision. 
Mr.  Lowe  further  testified,  that  he  started  to  apply  the  brakes  when 
he  was  apprcxinately  20  feet  south  of  the  intersection. 

Hunerous  photographs  of  the  bus  and  car  involved  in  the 
collision  were  offered  and  admitted  in  evidence  and  have  been  certified 
to  this  court  -kdth  the  record.  Je  have  examined  these  ejdiibits  and 
read  the  abstract  of  the  testimony.  The  record  discloses  that  the  bus 
involved  in  this  collision  was  28  feet  8  inches  in  length,  nine  feet 
six.,  inches  wide  and  weighed  in  szccess  of  19»000  poiinds.  /it  the 
tine  of  the  collision  there  were  32  seated  passerifiers  aboard  tiiis 
bus  and  several  were  standing  in  the  siisle.  The  force  of  the  collision 
loosened  many  seats  and  the  manager  of  tiie  bus  line  testified  that  the 
bus  was  so  demolished  that  it  coixLd  not  be  repaired. 
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The  record  discloses  that  Clarence  Inrln  was  called  as 
a  witness  by  counsel  for  Peoria  City  Lines  and  testified  that  he  was 
a  police  officer  and  arrived  at  the  scene  of  the  accident  between 
ten  and  eleven  o'clock  on  the  woming  of  the  occurrence  and  that  he 
there  saw  Mr,  Lowe  and  that  he  asked  hira  what  happened  and  Mr.  Lowe  replied 
that  be  was  driving  north  on  State  otreet  and  was  unable  to  stop 
before  impact  with  a  bus  going  east  on  Fifth  Street.  On  motion  of 
counsel  for  the  Bond  Loan  Company  the  answer  w?vs  stricken  and  the  jury 
Instructed  to  disregard  the  answer  as  to  the  Lean  Conpany.  Counsel 
for  plaintiff  then  inquired  of  the  witness  whether  he  had  any  further 
conversatinn  with  Mr.  Lowe  and  the  witness  answered:  'Well,  I  asked  him 
if  he  had^aw  the  bus  and  he  said,  "Not  until  it  was  too  late,  I  just 
looked  up  and  there  it  --Tas*."  TJnon  motion  of  the  Bond  Loan  Company  the 
answer  as  to  it  was  stricken  the  court  observing:  "As   far  as  Mr.  Lowe, 
admissible;  as  far  as  the  Bond  Loan  Company,  not". 

In  complaining  of  the  ruling  of  the  tidal  court  coimsel 
for  appellant  state  that  this   testimony  vras  submitted  to  the  ju.rj-  as 
an  admission  against  interest  but  that  it  was  not  contrar;',-  to  any 
statement  raade  by  Mr.  Lowe  in  his  testimony.  If,  as  counsel  state,  it 
was  in  accordance  with  the  testimonjf  of  Mr.  Lov/e  who  testified  prior 
to  the  time  Mr.  '.irvin  was  called  as  a  vdtness,  it  is  difficult  to 
iinderstand  ho\:  it  was  in  any  way  prejudicial  to  appellant,  Mr.  ijowe 
was  a  defendant.  It  vas  a  statement  made  by  hiii  and  the  court  limited 
it  only  as  to  him  and  instinactcd  the  jury   tc  disregard  it  as  to  the 
Bond  Loan  Company. 

During  the  cross-eyjunination  of  Kr.  Lowe  hv   counsel  for 
Peoria  City  Lines  he  was  asked  if  he  recalled  making  the  foregoing 
statements  to  Kr.  Ervin.  The  witness  answered:  "No,  I  donH  remeber 
telling  him  that,  although  I  didn't  see  the  bus  until  it  was  too  late 
to  avoid  it'.  Thereupon  counsel  for  the  Teoria  City  Lines  objected  to 
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the  answer  as  not  responsive  and  the  court  stated:  "The  latter  part 
from  'although*  on  \fill  be  stricken".  Counsel  for  appellant  complain 
of  this  ruling  but  the  record  does  not  disclose  that  counsel  for 
appellant  interposed  any  motion,  made  any  objection  or  said  anything 
at  the  time  the  ruling  vra.s  made. 

The  photograph  identified  as  Peoria  City  Lines  Exhibit  10 
is  a  colored  photograph  of  the  bus  involved  in  this  collision.  It 
is  insisted  that  no  proper  foundation  was  laid  for  its  admission  in 
evidence.  We  disagree.  It  was  identified  by  George  '//.  Soramers,  the 
photographer  who  took  it  at  the  garage  of  the  reoria  City  Lines  where 
the  bus  was  taken  after  the  accident.  Kr.  Soraraers  testified  that  the 
exluibit  cori'ectly  and  accurately  represented  the  bus  as  it  appesared 
there.  Elgin  L.  Logsdon  testified  tlxat  he   vras  the  general  manager  of 
the  Peoria  City  Lines  and  liad  been  for  seven  years.  He  described  the 
bus  which  he  saw  at  the  scene  of  the  accident  shortly  after  the  collision  occured 
and  before  it  had  been  moved  and  as  abstracted  by  counsel  for  appellant 
tliis  witness  then  continued:  Defendant  Peoria  City  Lines'  rixhibit  10 
is  the  damaged  bus  519  »  taken  in  the  garage  building,  and  shows  the 
appearaxice  of  the  bus  when  it  was  in  the  garage.  It  was  exactly  the 
same  as  it  vras  at  the  scene  of  the  accident.  It  also  appeared  exactly 
the  same  at  the  scene  of  the  accident  as  it  did  at  the  garage.  It  shows 
the  outside  dainage.  This  is  a  colored  picture'. 

We  have  also  considered  counsel's  insistence  that  the  court 
erred  in  permitting  i-ir.  Dommers  to  refer  in  his  evidence  to  certain 
areas  appearing  on  Erdiibits  9  and  11  vxhich  were  not  adraitted  in  evidence. 
During  his  exaciination  Kr.  ooinmerswas  shown  Lj±ibit  10  and  sisiply 
indicated  on  it  portions  of  the  bus  which  also  appeared  on  exiiibits 
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9  and  11.  These  exhibits  9  and  11,  were  not  shown  to  the  jury  and 
the  rulings  of  the  trial  court  were  in  no  sense  prejudical  to 
appellant  nor  is  there  any  merit  in  counsel's  contention  that  Mr. 
Lowe  was  denied  the  right  to  explain  answers  he  had  previously  made  to 
questions  prepounded  to  him  when  his  pre-trial  deposition  was  taken. 
In  our  opinion  the  record  discloses  no  reversible  error  in  connection 
with  the  reception  or  rejection  of  evidence  during  the  course  of  this 
trial. 

It  is  next  insisted  that  counsel  for  plaintiff  exceeded 
the  bounds  of  fair  coiiiraent  in  his  closing  argument  to  the  jury,  [{hat 
the  abstract  discloses  is  that  counsel  for  the  plaintiff  saidj  That  is 
an  attempt  to  hoodwink  you  ladies  and  gentlemen,  an  attempt  to  get 
you  ladies  and  gentlemen  to  say  that  she  should  be  deprived  of  her 
just  deserts  in  this  courc  roora  and  the  justice  she  is  entitled  to  get. 
By   some  kind  of  an  idiotic  device,  as  far  as  what  they  are  trying  to 
tell  you  is  concerned,  they  are  trying  to  corrup  the  intelligence  of 
these  seven  women  and  five  men''.  Counsel  objected  and  the  court  sustained 
the  objection.  Thereafter  counsel  for  plaintiff  stated:  "Ladies  and 
Gentlemen,  it  is  just  absolutely  a  crime  to  hoodwink  you  and  try  to 
lead  you  astray'.  Counsel  for  appellant  interrupted  stating J  \ve 
object  to  that  as  argumentative".  The  court  said?  'overruled''. 
Counsel  for  plaintiff  then  concluded:  ¥e  feel  we  have  proved  both  of 
them  guilty  of  negligence,  and  it  is  common  sense  that  the  more  people, 
the  more  parties  you  ask  judgment  against,  the  better  security  you  have 
for  that  judgment  .  Counsel  for  appellant  objected  and  the  court  sustained 
the  objection. 
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Couneel  for  appellee  has  furnished  us  with  an  additional 
abstract  of  the  record  setting  forth  a  part  of  the  argument  of  counsel 
for  a-i-^ellant  and  a  portion  of  the  argument  made  by  counsel  for 
Peoria  City  Lines  which  preceded  the  objected  portion  of  plaintiff's 
counsel's  arcument.  Counsel  had  a  right  to  reply  to  the  preceding 
argument  and  to  review  the  evidence  and  point  out  that  opposite 
counsel  was  endeavoring  to  misconstrue  the  evidence  and  mislead  the 
jury.  The  objectionable  part  of  counsel's  argument  was  disapproved 
hy  the  trial  court,  wliether  or  not  an  objection  should  be  sustained 
to  statements  made  in  argiiments  and  whether  remarks  should  be  held 
to  be  error  may  depend  upon  the  preceding  argument  of  apposing  counsel. 
(Walsh  V.  Chicago  Railways Co.,  303  HI.  339 »  351.) 

It  is  insisted  that  instruction  Ho.  9  and  instruction  Ho.  17 
tendered  trjr  appellant  should  have  been  given.  Instruction  IJo.  9  told 
the  jury  that  if  they  found  from  the  evidence  that  the  motor  bus  and 
the  car  which  were  involved  in  this  collision  were  approaching  the 
intersection  of  State  and  Fifth  Streets  at  approximately  the  same  time 
and  that  the  car  driven  'by  Lowe  xfas  being  driven  at  a  reasonable  rate 
of  speed  under  the  circumstances  and  that  this  car  was  in  the  intersection 
or  so  close  to  it  that  the  bus  could  not  enter  safely  and  cross  said 
intersection  without  colliding  with  the  car,  then  the  law  is  that  the 
car  had  the  right  of  iray  at  the  intersection.  The  trouble  with  this 
ifil^rFaction  is  ttiat  it  told  the  jrxry  that  the  bus  coiild  not  have  the 
right  of  way  unless  it  could  enter  safely  and  cr§§8  said  intersection 
without  colliding  with  the  car.  Instmctions  of  tliis  character  are 
erroneous  unless  the  relative  distan§S'§  a^nd  speeds  of  the  vehicles 
involved  are  taken  into  consideration,  (ivalker  v.  Shea-Ma tson  Trucking 
Company,  Jh^   111.  App.  K66) ,     The  applicable  statutory  provisions  are: 
(a)  the  driver  of  a  vehicle  approaching  an  intersection  shall  yield 
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the  right  of  way  to  a  vshici  e  which  has  entered  the  intersection  from 
a  different  highway  and  (b)  when  two  vehicles  enter  an  intersection  from 
different  liighiraiys  at  approximately  the  same   tine,  the  driver  of  the 

vehicle  on  the  left  shall  yield  the  right  of  way  to  the  vehicle  on 

Art.  y 
the  right.  (111.  Rev.  3t.  1957,  Chap.  957/sec.  I65).  Instruction 

Ho.  17  tendered  by  appellant  was  in  the  lsi.ngus.ge   of  this  statute  Dut 

was  incomplete  since  it  did  not  contain  the  qualifications  as  to 

speeds  and  distances,  (Bessette  v.  Loevy,  11  111.  App.  2d  4-82,^^36-7) 

Furthenaore  vritliout  objection  the  court  gave  on  behalf  of  Peoria  City 

Lines,  a  right  of  way  instruction. 

It  is  finally  contended  that  the  verdict  is  against  the 

manifest  weight  of  the  evidence  and  is  excessive.  The  question  of 

negligence  and  whether  one  or  both  of  the  defendants  were  guilty  as 

charged  were  questions  of  fact.  The  issues  niade  by  the  pleadings 

were  submitted  to  a  jujty  mider  instructions  as  to  the  applicable 

law.  The  conduct  of  the  respective  drivers  of  the  vehicles  involved 

was  described  by  their  own  testimony  to  which  we  have  referred.  Tliere 

wei^  no  corroborating  or  impeaching  evidence  so  far  as  the  movanent  of 

the  vehicles  was  concerned.  The  evidence  found  in  this  record  sustains 

the  July's  verdict.  This  court  cannot  say  that  the  evidence  warranted 

an  opposite  conclusion.  (Homines  v.  111.  Motor  Freight  21  111.  App.  2d  38O) 

As  a  result  of  the  collision  plaintiff  was  tlxrown  from 

the  seat  which  she  occupied  in  the  bus  and  rendered  unconscious.  She 

was  taken  to  a  hospital  and  there  reoained  under  the  care  of  Dr.  Sutton 

for  fourteen  days.  She  had  severe  contusions  of  the  hip,  lacerations 

on  the  right  knee  and  left  leg,  s.  black  eye  and  a  lump  on  the  left  pelvis. 

She  had  a  fractured  rib  auid  a  verebra  displacement.  At  the  time  of  the 

accident  she  was  employed  as  personnel  and  areditraanager  of  a  retail 
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clothing  shop.  On  October  31*  195^  she  returned  to  work  on  a  part 
time  basis.  In  June,  19i>b  she  returned  to  the  hospitsl  and  reanrtined 
thei-8  thirteen  days.  The  evidence  is  that  she  was  under  the  care  of 
her  physician  trcn   the  ticie  of  the  accident  until  the  trial,  at 
which  time  she  wore  a  back  brace  and  was  suffering  considerable  pain 
and  discoiiiTort.  Ur.  otuttle  testified  that  her  condition  at  the 
time  of  the  trial  was  not  normal,  tliat  hor  injuries  were  permanent 
and  might  require  further  treatment,  lier  laedical  and  hospital  bills 
aggregated  ,-1716, kO,     We  are  not  inclined  to  interfere  with  the  jury's 
detemination  of  the  amount  of  plaintiff's  damage. 

In  view  of  our  determination  of  this  case  it  is 
unnecessary  to  refer  to  plaintiff's  cross-appeal.  Her  counsel  states 
that  she  is  content  with  the  judgment  of  the  trial  court  and  as  we 
conclude  there  is  no  reversible  error  in  this  record  the  judgment 
of  the  circuit  court  of  i  eoria  County  is  therefore  affirmed. 


McNeal,  P.  J.,  and  Spivey,  J.,    judgment  affirmed. 
Concur. 
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WILLIAM  LA  MIE,   a  minor,    by 
EDWARD  LA  MIE,   his   father 
and  next  friend, 

Plaintiff-Appellant , 

V. 

CHICAGO  TRANSIT  AUTHORITY, 
a  municipal  corporation, 

Defendant-Appellee, 


APPEAL  FROM  SUPERIOR 
COURT    OF  COOK  COUOTY, 

C4 


MR.  JUSTICE  SCHWARTZ  DELIVERED  THE 
OPINION  OF  THE  COURT. 

This  is  an  appeal  from  a  judgment  on  a  verdict  of  not 
guilty  in  a  personal  injury  case.  The  accident  occurred  on 
November  1,  1951)  at  about  7s30  P.M.,  near  the  intersection 
of  Pulaski  Road  and  North  Avenue  in  Chicago.  A  bus  operated 
by  defendant  came  in  contact  with  a  bicycle  being  ridden  by 
plaintiff,  then  twelve  years  old.  No  error  is  charged  with 
respect  to  the  ruling  on  the  evidence  or  that  the  verdict 
is  contrary  to  the  manifest  weight  of  the  evidence.  The 
only  questions  raised  on  this  appeal  relate  to  errors  in 
instructions  given  by  the  court  on  its  own  account  and  at 
the  instance  of  defendant.  It  is  therefore  unnecessary  to 
relate  the  facts  in  any  detail,  but  we  will  refer  to  them 
as  we  discuss  the  errors  relating  to  the  instructions. 

Sixteen  instructions  were  given  on  behalf  of 
defendant,  and  plaintiff  assigns  errors  with  respect  to 
seven  of  them.  He  also  assigns  errors  with  respect  to 
instruction  No.  2  prepared  by  the  court  outlining  the 
issues  in  the  case.  This  is  indeed  a  high  percentage  of 
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error,  If  it  be  such,  for  an  experienced  and  competent  judge 
and  lawyers  who  are  specially  skilled  in  personal  injury  work, 
Moreover,  seventy-one  pages  of  brief  in  chief  and  forty  pages 
of  reply  brief  are  submitted  by  plaintiff's  counsel  in  the 
consideration  of  what  are  in  the  main  well  established  formal 
instructions.  The  case  cries  loudly  for  some  urgent  action 
on  the  matter  of  standardizing  instructions,  on  which  a 
committee  of  judges  and  lawyers  is  now  working. 

Instruction  No.  2  sets  forth  concisely  the  charges 
of  negligence  on  which  plaintiff  based  his  action  —  failure 
to  exercise  reasonable  care  in  the  operation  of  the  bus; 
failure  to  keep  proper  and  sufficient  lookout  for  plaintiff; 
and  failure  to  keep  the  vehicle  under  sufficient  control  so 
as  to  be  able  to  stop  readily  or  slacken  speed.  The 
instruction  then  advises  the  jury  that  defendant  denies  it 
is  guilty  of  the  charges,  denies  that  the  bus  ran  into  the 
bicycle,  and  states  that  defendant's  claim  is  that  plaintiff 
caused  his  bicycle  to  run  into  the  side  of  the  bus.  Plain- 
tiff complains  that  this  singled  out  one  issue  in  the  case. 
We  are  convinced  that  was  the  dominant  issue  upon  which 
the  case  was  presented  to  the  jury  by  both  counsel. 

Issues  are  made  by  pleadings,  statements  of 
counsel,  evidence,  rulings  of  the  court,  instructions 
and  arguments.  An  issue  made  by  the  pleadings  may  have 
no  evidence  to  support  it,  or  counsel  may  waive  it  in 
his  statement  or  argument.  As  an  example  of  how  the 
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Instant  case  turns  on  the  Issue  outlined  in  this  Instruction, 
plaintiff's  brief  starts  with  the  statement  that  the  boy 
while  on  a  bicycle  was  struck  by  the  bus,  and  again,  that 
the  bus  came  alongside  him  and  swerved  into  him,  and  again, 
that  the  bus  cut  into  him,  and  again,  that  the  boy  "felt  a 
sudden  bump  in  the  rear,"  and  other  such  instances.   In 
his  argument  to  the  jury  plaintiff's  counsel  said:   "...the 
bus  came  abreast  of  him  [plaintiff J  and  the  front  of  the  bus 
came  by  him  and  he  could  see  it  on  his  left  and  he  kept  going 
straight  and  as  the  front  cleared  him,  just  about  the  doors, 
he  felt  an  impact  in  the  back  and  the  bus  swerved  into  him 
and  turned  to  the  right  and  he  felt  the  impact  in  the 
back...."  And  again:   "The  young  man  says  he  was  driving 
straight.  He  says  that  he  felt  the  bus  swerve  into  him 
to  the  right."  Counsel  was  there  stating  his  client's 
case.  An  Instruction  cannot  be  complained  of  which  puts 
the  case  to  the  jury  on  the  same  basis  as  counsel  did. 

It  Is  true,  as  counsel  contends,  that  under 
certain  circumstances  it  is  improper  to  make  an  issue  of 
who  struck  whom  first,  but  in  this  case  plaintiff  claims 
he  was  ahead  of  the  bus,  that  it  caught  up  to  him,  and 
that  it  then  swerved  and  struck  him.  Defendant  claims 
that  plaintiff  was  somewhere  in  back  of  the  bus,  that 
the  bus  continued  a  straight  course  ahead,  and  that 
plaintiff  drove  his  bicycle  into  the  side  of  the  bus 
near  the  rear  of  it.  The  heart  of  the  case  was  thus 


accurately  presented  by  the  court  In  the  instruction. 

Counsel  has  argued  that  only  the  ultimate  issues, 

that  is,  negligence  and  contributory  negligence,  should 

be  set  forth  in  this  kind  of  instruction.   The  instruction 

is  intended  to  explain  to  the  jury  what  questions  in  the 

case  were  being  presented  to  them  for  decision.  This 

the  court  did  in  a  manner  fair,  concise  and  plain. 

Counsel  also  complains  because  the  element  of 

proximate  cause  was   omitted  from  the  instruction.  The 

element  of  proximate  cause  was  set  forth  three  separate 

times  in  instruction  No.  13?  once  in  instruction  No.  8, 

once  in  instruction  No.  11,  and  twice  in  instruction  No.  15 ^ 

where  the  word  "proximately"  is  defined.   It  was  thus  fully 

covered  in  other  instructions.   Moreover,  by  Instruction 

No.  1,  the  court  told  the  jury  that  they  were  to  consider 

the  instructions  as  a  whole  and  not  to  disregard  any  one 

of  them. 

The  next  instruction  complained  of,  No.  8,  is  as 

follows  s 

"If  you  find  from  the  evidence  that  defendant's 
trolley  bus  was  being  driven  in  a  northerly  direction 
on  Crawford  Avenue  north  of  North  Avenue  with 
ordinary  care,  and  if  you  further  believe  from 
the  evidence  that  the  operator  of  said  bus  drove 
it  straight  north  after  passing  North  Avenue  and 
did  not  turn  or  swerve  the  bus  to  its  right  at  or 
immediately  before  the  collision  in  question,  and 
that  the  conduct  on  the  part  of  the  operator  in  so 
driving  was  not  negligence,  and  if  you  further 
believe  from  the  evidence  that  the  plaintiff, 
William  La  Mie,  rode  his  bicycle  into  or  in  such 
a  manner  that  it  collided  with  the  right  rear  side 
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of  the  bus  In  question,  and  that  such  action  on  the 
part  of  plaintiff,  William  La  Mie,  taking  into 
consideration  his  age,  experience,  intelligence 
and  capacity,  was  negligence  which  proximately 
contributed  to  cause  the  collision  and  injuries 
in  question,  then  you  should  return  a  verdict 
finding  the  defendant  not  guilty." 

It  should  be  noted  that  this  instruction  combines  freedom 

from  negligence  on  the  part  of  defendant  and  freedom  from 

contributory  negligence  on  the  part  of  plaintiff  as 

necessary  to  support  a  not  guilty  verdict.   In  that 

respect  it  was  favorable  to  plaintiff.   However,  that 

would  not  excuse  error,  if  it  were  there.   It  is  charged 

that  as  in  instruction  No.  2,  this  instruction  erroneously 

isolates  the  single  fact  that  the  bus  drove  straight 

north  and  did  not  turn  or  swerve.  We  have  disposed  of 

this  argument  in  our  consideration  of  instruction  No.  2, 

Plaintiff  here  submits  hypothetical  questions  as  to  whether 

the  bus  driver  could  not,  by  allowing  only  a  foot  or  two 

between  the  right  side  of  the  bus  and  the  bicyclist,  have 

created  a  perilous  situation  "whereby  that  bicyclist  'rode 

his  bicycle  into  or  in  such  a  manner  that  it  collided  with 

the  right  rear  side  of  the  bus  in  question.'"  Perhaps 

such  a  situation  could  have  been  created,  but  the  fact 

still  remains  that  the  issue  as  presented  to  the  jury 

by  counsel  and  by  plaintiff  himself  while  on  the  witness 

stand  was  whether  the  bus  swerved  into  him  or  he  drove 

his  bicycle  into  the  bus. 
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The  next  instruction  complained  of  is  No.  13.   That 
instruction  starts  with  the  sentence:   "The  happening  of 
an  accident  does  not  raise  a  presumption  of  negligence  on 
behalf  of  the  defendant."   That  one  sentence  standing  alone 
has  been  held  to  be  improper.   Minnis  v.  Friend,  36O  111. 
328,  337-38,  196  N.E.I9I,  195  (1935);   Krawitz  v.  Levinstein, 
320  111.  App.  618,  621+,  52  N.E.2d  60,  62-63  (19^3);  McLaren 
V.  Byrd,  Inc.,  296  111.  App.  3h5 ^    15  N.E,2d  993  (1938); 
Walsh  V.  Moore.  2^+^  111.  App.  ^58  (I927).   However,  the 
instruction  goes  on  to  amplify  that  statement.   It  sets 
forth  the  conditions  on  which  recovery  may  be  had,  to-wits 
that  the  defendant  was  guilty  of  negligence  as  charged; 
that  the  negligence  was  the  direct  proximate  cause  of  the 
occurrence;  that  plaintiff  was  required  to  exercise  such 
care  as  an  ordinarily  prudent  boy  of  his  age  should  exercise; 
and  that  as  a  proximate  result  of  the  negligence,  plaintiff 
was  injured.  The  instruction  as  a  whole  was  substantially 
correct,  and  in  any  event  was  not  reversible  error.   Defendant 
argues  with  respect  to  the  meaning  of  the  term  "accident"  that 
as  used  in  this  instruction  it  merely  means  "a  happening;  an 
Incident;  an  occurrence  or  event,"  We  think  this  is  sound. 
Other  objections  we  find  to  be  trivial  and  unsound. 

The  next  instruction  to  be  considered  is  No.  11. 

That  instruction  is  as  follows  s 

"If  you  believe  from  the  evidence  that  neither 
the  plaintiff,  William  La  Mle,  nor  the  defendant's 
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bus  operator  were  negligent,  or  if  you  believe  from 
the  evidence  that  the  plaintiff,  William  La  Mie, 
was  negligent,  taking  into  consideration  his  age, 
experience,  intelligence  and  capacity,  and  that 
the  defendant's  operator  was  not  negligent,  or  if 
you  believe  from  the  evidence  that  both  the  plain- 
tiff, William  La  Mie,  and  the  defendant's  operator 
were  guilty  of  negligence  v/hich  proximately  caused 
the  collision  in  question,  then  in  any  of  these 
cases  you  should  find  the  defendant,  Chicago 
Transit  Authority,  not  guilty. 

"You  may  not  compare  the  negligence  of  the 
plaintiff,  if  any,  and  that  of  the  defendant,  if 
any,  to  determine  v/hich  was  guilty  of  the  greater 
degree  of  negligence." 

Plaintiff  contends  that  that  instruction  was  error  because 

negligence  could  have  been  predicated  on  the  failure  of  the 

bus  company  to  provide  mirrors  outside  and  on  the  right 

side  of  the  bus— "that  there  was  no  mirror  system  on  the 

outside  of  the  bus  on  the  right  side  where  the  collision 

occurred."  There  was  no  evidence  that  such  a  device  was 

practical  for  this  type  of  vehicle.   Failure  to  adopt  and 

use  a  mechanical  device  cannot  be  made  negligence  merely 

by  assertion.  There  must  be  some  proof  of  utility  and 

availability.   Complaint  is  made  of  the  reference  to 

defendant's  driver.  The  charges  of  negligence  were 

all  against  defendant  as  an  entity,  and  the  jurors  by 

other  instructions  could  not  fail  to  discern  that  a 

reference  to  the  bus  driver  was  to  him  as  the  agent  of 

defendant.   Plaintiff's  instruction  No.  20  specifically 

told  the  jurors  that  the  driver  was  the  agent  of  defendant. 

We  see  no  reversible  error  in  the  instruction  under 

consideration. 
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Instruction  No.  >+  is  next  challenged  by  plaintiff. 

That  instruction  reads  as  follows g 

"In  considering  this  case  and  in  passing  upon 
your  verdict,  you  are  not  required  to  set  aside 
your  own  common  observation  and  experience  as  men 
and  women  in  the  affairs  of  life,  but,  on  the  other 
hand,  you  have  the  right,  upon  consideration  of  all 
the  evidence  in  this  case,  in  the  light  of  your  own  common 
observation  and  experience  as  men  and  women  in  the 
affairs  of  life,  to  say  where  the  truth  lies  upon 
any  issue  in  this  case." 

It  is  in  substance  a  stock  instruction  and  has  been  approved. 

Kankakee  Park  Dist,  Vo  Heidenreich.  328  111.  I98,  205,  159 

N.E.  289,  292-293  (1927)5  Steinberg  v.  Northern  Illinois 

Tel.  Co.y  260  111,  Appo  538,  5^3  (1931)0   However,  for  some 

reason  known  to  defendant  alone,  it  undertook  to  gild  the 

lily  and  made  one  or  two  changes,  the  purpose  of  which  we 

do  not  see.   It  added  an  injunction  to  the  jury  that  it  is 

for  them  "to  say  where  the  truth  lies  upon  any  issue  in 

this  case,"  The  addition  was  harmless.  Plaintiff  cites 

as  authority  for  his  objection  to  that  instruction 

Steinberg  v.  Northern  Illinois  Tel.  Co.,  supra .   In  that 

case  the  court  told  the  jury  that  in  determining  the 

issues  they  should  be  governed  by  the  instructions  and 

by  the  evidence  "in  the  light  of  their  own  observation  as 

men  of  ordinary  affairs  of  life."  The  reviewing  court 

said  it  was  quite  proper  for  the  jury  to  determine  the 

facts  in  such  light,  but  they  were  not  authorized  to 

interpret  the  instructions,  and  the  wrong  lay  in  the 

inclusion  of  the  word  "instructions."  That  vice  is  not 
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in  this  instruction,  which  is  confined  to  the  evidence.   In 

other  cases  cited  by  plaintiff,  Johnson  v.  Penderpiast^  308 

111.  255,  265,  139  N„E,  ^07,  ^10  (1923)5  and  Hlnkley  v. 

International  Harvester  Co.,  23 0  111.  App.  379,  38l  (I923), 

the  instructions  were  very  different  from  the  one  here  in 

question. 

Instruction  No »  6  is  a  substantially  correct  instruc- 
tion. West  Chicago  Street  R.R.  v.  Estep..  162  111,  130,  132, 
hk   N.E.  ^-0^  (1896)5   West  Chicago  Street  R.R.  v.  Nash,  I66 
111.  528,  529,  ^6  N.E.  1082  (1897).   One  part  of  the  instruc- 
tion complained  of  is  as  follows  2 

"While  the  law  permits  the  plaintiff  in  this  case 
to  testify  in  his  own  behalf,  nevertheless,  the  jury 
have  the  right,  in  weighing  the  evidence  to  determine 
how  much  credence  is  to  be  given  to  It  and  to  take 
into  consideration  that  he  is  the  plaintiff  and 
interested  in  the  result  of  the  suit." 

The  objection  to  that  instruction  is  that  the  article  "the" 

qualifying  "evidence"  should  have  been  "his."   There  is  so  ' 

little  merit  to  this  point,  we  do  not  feel  warranted  in 

spending  any  time  on  it.  The  identical  verbiage  was 

approved  in  Lauth  v.  Chicago  Union  Traction  Co.,  2^^  111, 

2^^,  253  (1910 ).  The  balance  of  the  instruction  relates 

to  sympathy  and  prejudice,  and  is  substantially  correct. 

Instruction  No.  15?  next  challenged  by  plaintiff, 

has  been  approved.  Von  Stein  v.  Chicago  City  Ry.,  166 

111.  App.  h77^   ^8^  (1911)5  Schmidt  v.  Anderson.  301  111. 

App.  28,  i+8,  21  N.E  .2d  82  5  (1939)  o  Plaintiff  argues  that 

this  instruction  defining  contributory  negligence  opens 
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the  door  "to  some  act  done  by  the  plaintiff  long  prior  to  the 
occurrence,"  because  it  does  not  confine  contributory  negli- 
gence to  that  occurring  immediately  prior  to  the  accident. 
The  fifth  sentence  of  that  instruction  reads s   "Proximately, 
when  used  in  this  connection  means  closely  connected  with 
the  injury  in  order  of  events,  and  so  connected  with  the 
injury  that  but  for  the  contributory  negligence  the  injury 
would  not  have  happened,"  That  is  adequate. 

In  Hulke  v.  International  Mfg.  Co.,  1^  111.  App.  2d  5, 
52,  l'+2  N.E.2d  717,  7^2  (1957)5  the  court  said  that  analytical 
criticism  was  not  the  fair  or  just  mode  of  examining  instruc- 
tions, and  then  quoted  from  Reivitz  v.  Chicago  Rapid  Transit 
Co..  327  111.  207,  2135  -58  N.E.  380,  382-83  (1927): 

"The  test,  then,  is  not  what  meaning  the  ingenuity 
of  counsel  can  at  leisure  attribute  to  the  instruc- 
tions, but  how  and  in  what  sense,  under  the  evidence 
before  them  and  the  circumstances  of  the  trial, 
ordinary  men  acting  as  jurors  will  understand  the 
instructions .^ 

The  court  considered  that  the  proper  approach  was  not  to  deter- 
mine whether  each  individual  instruction  was  mechanically  correct, 
but  whether  on  the  whole  they  were  sufficiently  clear  so  as  not 
to  mislead  the  jury.  The  instructions  in  the  instant  case 
meet  these  requirements. 

It  is  conceded  that  there  was  ample  evidence  in  this 
case  to  go  to  the  jury  and  to  support  the  verdict  of  not  guilty. 
No  point  is  made  on  any  of  the  rulings  on  the  evidence,  on  the 
argument,  or  on  the  pleadings.  Examining  the  case  as  a 
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whole,  we  feel  that  it  was  well  tried  by  court  and  lawyers 
and  a  fair  verdict  rendered o 

Judgment  affirmed o 

Dempsey,  P,  J,,  and  McCormick,  J.,  concur » 
Abstract  onlyo 
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DOVE,  J. 

The  complaint  and  notion  for  a  toaporary  injunction  in  this 
case  were  filed  in  the  circuit  court  of  McHenry  County  on  oeptember  23» 
1959  •  lipon  an  ex  parte  hearing;  the  court  entered  an  order  directing  the 
clerk  to  issue  a  writ  of  injunction  restraining  General  llotora 
Acceptance  Corjooration  and  fveichert  Chevrolet  and  Buick  oales,  Inc.  from 
selling,  transferring  or  otherwise  disposing  of  a  descidbed  Chevrolet 
sedan  and  also  frcm  attempting  to  collect  the  balance  of  an  installment 
contract  given  by  the  plaintiff  in  connection  with  the  purchase  of  said 
automobile.  The  order  recited  that  plaintiff  would  be  unduly  prejiidicial 
if  the  writ  was  not  issued  irmiediately  and  without  notice  and  directed 
that  the  writ  issue  without  bond.  The  writ  issued  and  was  served  on 
Reichert  Chevrolet  and  Buick  Sales,  Inc.  but  was  not  seirved  on  the  other 
defendant.  General  Motors  Acceptance  Corporation. 
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The  Practice  Act  provides  that  an  appeal  r«^  be  taken  to  the 
Appellate  Court  from  an  interlocutory  order  granting  an  injunction, 
provided  that  the  appeal  is  perfected  in  the  trial  court  and  the  record  is 
filed  in  the  Appellate  Court  vd.thin  30  days  fron  the  entry  of  the 
interlocutory  oixler.  No  notice  of  appeal  need  be  filed  and  the  appeal 
is  perfected  t^  the  filing  of  a  bond  in  the  trial  court  approved  by  the 
clerk  or  judge  to  secure  the  costs  in  the  Appellate  Court.  (111.  itev. 
bt.  1959  Chap.  110,  sec.  7^3  (1)). 

The  act  also  pirovides  that  if  an  interlocutory  order  or  decree 
is  entered  on  an  ex  parte  application,  the  party  intending  to  take  an 
appeal  therefrom  sliall  fiirst  present,  on  notice^ a  raotion  to  the  trial 
court  to  vacate  the  oi?der  or  decree.  Appeal  may  be  taken  either  if  the 
motion  is  denied  or  if  the  court  does  not  act  thereon  within  ?  days  after 
its  presentation. (111.  Rev.  St.  1959»  Chap.  110  Sec.  76  (2)  ). 

It  is  also  provided  tiiat  the  force  and  effect  of  the  interlocutory 
order  or  decree  and  the  proceedings  in  the  trial  court  shall  not  be  stayed 
during  the  pendency  of  the  appeal  except  by  order  of  the  Appellate  Court 
or  by  a  judge  thereof  in  vacation.  Upon  the  filing  of  the  record  in  the 
Appellate  Court  the  appeal  shall  there  bs  at  once  docketed,  and  shall 
take  precedence  over  other  cases  (111.  Rev,  St,  1959  Chap.  110  sec.  76  (3) 
(^)  ). 

supreme  Court  rule  31  provides  that  the  presentation  of  appeals 
frors  interlocutory  orders  is  governed  by  rules  of  the  Appellate  Courts  and 
our  Hale  23  outlines  the  procedure  to  be  followed  in  this  court.   mr 
rule  is  substantially  in  the  language  of  the  Practice  Act  and  provides 
that  where  an  interlocutory  order  is  entered  on  ex  parte  application, 
the  party  proposing  to  tal<e  an  appeal  therefroia  shall  first  present,  on 
notice,  a  motion  to  vacate  the  order  to  the  trial  court  entering  such 
order,  an  appeal  raay  be  taken  if  the  motion  is  denied,  or  if  the  c'-'vurt 
does  not  act  thereon  within  7  days  after  its  presentation. 
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The  record  in  this  case  discloses  that  on  Septeraber  26,  1959 

counsel  for  the  defendant  mailed  to  counael  for  the  plaintiff  a  notice 

to  the  affect  that  he  would  appear  before  Judge  Ma,   K.  Carroll  at  his 

court  room  in  the  Mcrienry  County  Couirt  iiouse  and  move  the  court  to  grant 

the  motion,  a  copy  of  which  was  attached  to  the  notice.  Tliis  notice 

and  the  accompanying  motion  and  affidavit  were  filed  in  the  office  of 

the  Circuit  Clerk  on  November  6,  1959«  Xhis  motion  requosted  the 

dissolution  of  the  injunction  and  the  diaioiasal  of  the  complaint  for 

the  reasons  stated  in  the  affidavit  and  because  of  the  insufficiency  of 

the  ccsaplaint.  The  affidavit  attached  to  the  motion  was  executed  by 

counsel  for  defer^iant  and  stated  upon  inforraation  and  belief,  that 

defendant  lieichert  Chevrolet  and  Buick^did  not  repossess  this  car  but 

averred  it  was  repossessed  by  General  Motors  Acceptance  Corporation  and 

that  the  Reichert  Company  paid  to  General  clotors  Acceptance  Corporation 

the  cost  of  the  car  and  that  by  so  doing,  affiant  concluded,  that 

the  car  is  the  property  of  Reichert  Chevrolet  and  Buiek.  It  was  also 

stated  in  tliis  affidavit  that  the  autf^iobiie,  the  subject  matter  of  this 

in  value 
litigation,  was  depr-eciating  daily/arKi  eoncludad|/that  if  the  injunction 

is  not  dissolved  iromediately  defendaiit  will  suffer  irreparable  daraage 

■■unless  a  bond  indemnifying  defendant  is  posted  by  plaintiff.  ' 

Vftiile  this  motion  and  affidavit  i^re  act  filed  until  MovQaber 

<^»  1959  the  coj^  included  in  the  record  have  these  woitls  thereon 

following  the  signature  of  counsel,  vias  Certified  as  true  and  correct 

copy  of  motion  and  affidavit  as  presented  october  1,  1959*  '»^»  ^i*  Carroll, 

judge'^.  On  this  day,  October  1,  1959,  Judge  Carroll  entered  an  order 

directing  plaintiff  to  jwst  a  ;  1,000.00  bond  which  was  done. 
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The  following  day,  *  ctober  2,  1959  the  court  entered  the 
following  order  in  this  cause,  viz: 


"This  cause  coming  on  to  be  heard  on  notion  of  iiarold 
KcKenney,  attorney  for  defendant,  it  is  ordered,  adjudged 
and  decreed  by  the  court  that  plaintiff  to  this  cause  be  and  he 
is  hereby  given  time  to  answer  notion  and  cause  placed  on 
contested  luotion  call  as  per  written  order  entered  herein, 
to-wit:  *  Jn  motion  of  Harold  I'^d'enny,  attorney  for  defendant 
to  file  his  motion  to  disniss  temporary  injunction:  It  is 
hereby  ordered  leave  be  and  herety  is  given  plaintiff  to 
file  his  answer  or  other  pleadings  to  said  motion  within  ten 
days J  It  is  further  ordered  said  raotion  and  answer  thereto 
be  set  on  the  next  convenient  contested  notion  calendar. '  ' 


Following  the  entr;,'  of  this  orier   the  defendant  filed,  on 
October  13,  1959  its  answer  and  counterclairi.  On  Novenber  3»  1955 
defendant  filed  its  notice  of  appeal  together  with  proof  of  service 

on  counsel  for  plaintiff.  On  the  same  day  defendant  filed  a  bond  in  the 

in  the  penal  sum  of  v5>000.00 
usual  and  customary  fona  of  an  appeal  bond /conditioned  that  defendant 

would  prosecute  the  appeal  and  pay  the  amount  of  said  judgment  costs, 

interest'  and  damages  'rendered  against  it  in  case  the  injunction 

shall  be  affirmed  in  said  j-ppellate  Court'. 

On  I^ovember  6,  1559  this  bond  -aas   approved  by  the  court  and 

on  the  same  day  the  record  on  appeal  was  filed  in  this  court.  The 

abstract  of  the  record  and  appellant's  brief  were  filed  on  "ovenber 

13>  1959.  Comisel  for  appellee  entered  the  appearance  of  appellee  and 

moved  for  an  extension  of  tine  to  file  his  brief  and  by  stipulation  of 

the  parties  that  motion  was  granted  and  the  time  extended  to  and 

including  liovesaber  25,  1959.  No  brief  and  argument  were  ever  filc-i  by 

appellee  and  on  Februarj.'  11,  I96O  the  case  was  reached  on  the  call  of 

the  docket  and  subiuitted. 
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In  their  brief  and  argument  counaol  for  appellaoiit  state  that 
"due  to  the  exigencies  of  an  overcrowded  docket  Judge  Carroll  has  not 
been  able  to  hear  the  motion  to  dissolve  which  was  presented  to  hici 
on  October  1,  1959  up  to  this  time  and  since  the  defendant  feels  that 
the  action  of  the  cliancellor  in  (granting  the  interlocutory  order  of 
September  23»  1959  restraining  the  defendant  fir)iti  selling  or  otherwise 
disposing  of  the  autonobile  in  question  was  reversible  error,  which 
is  currently  acting  greatly  to  the  detriiaont  of  defendant,  it  now 
proaecutes  this  appeal'. 

When  the  notion  to  dissolve  the  injunction  was  presented  to 
the  court  it  was  acetifflpamded  by  an  affidavit  which  stated  that  the 
automobile  which  was  the  subject  tuatter  of  the  litigation  was  depreciating 
daily  in  value  and  unless  the  injunction  was  dissolved  iffiraediately 
defendant  would  suffer  immediate  and  irre^sarable  ^laraage  through  such 
depreciation  unless  a  bond  was  posted  by  the  luaintiff ,  The  record  does 
not  disclose  whether  counsel  for  either  of  the  parties  were  in  court 
on  -ctober  1,  1959  but  it  does  sho;-;  that  on  that  day  the  court  entered 
an  order  directing  plaintiff  to  post  a  1,000.00  bond. 

The  order  wliich  v;as  entered  the  following  d&y,   -ctober  2,  1959 
was  signed  oy  "Judge  Carroll.  It  reads .  ^Kn  motion  of  liarold  iicICenney, 
attorney  for  defendant,  to  file  his  motion  to  diaaiss  tesiuporarj'"  injunction; 
It  is  herety  ordered  leave  be  and  hereby  is  given  plaintiff  to  file  his 
answer  or  other  pleadings  to  said  raotion  within  ten  days;  It  is  further 
oixiered  said  motion  and  answer  thereto  be  set  on  the  next  convenient 
contested  motion  calendar'. 
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When  this  order  was  ©ntei^  the  action  of  defendant  to 
dissolve  the  injunction  had  not  been  filed  with  the  clerk  but  had  been 
presented  to  Judge  Carroll.  If  defendant  or  his  counsel  ever  desired 
this  motion  to  be  heard  by  the  court  the  record  does  not  so  disclose, 
nor  does  the  record  disclose  that  the  plaintiff  ever  raoved  or  requested 
leave  to  file  an  answer  or  other  pleadings  to  said  motioni  The  order 
granting  plaintiff  this  leave  and  the  clerics  record  state  that  the  order 
was  entered  on  motion  of  Harold  KcKinney,  attorney  for  defeixdant. 

The   Practice  Act  makes  it  a  condition  precedent  to  the  right 

of  appeal  not  only  that  defendant  present,  on  notice,  a  raotion  to 

the  trial  court  to  vacate  the  ex  parte  order  i^ranting  a  temporary 

injunction  but  that  such  notion  must  either  be  denied  or  not  acted  on 

within  7  days  after  its  presentation.  Tne  raotion  by  defendant  in  this 

case  was  presented  to  Judge  Carroll  and  he  acted  thereon  the  following 

day.  The  order  he  entered  neither  granted  or  denisd  defendant's  motion 

to  vacate.  Tiie  order  that  was  entered,  according  to  the  record,  was 

upon  defendants  raotion.  m   request  or  raotion  for  such  an  order  was 

made  by  plaintiff  and  if  not  entered  upon  defendant's  notion  it  was 

acquiesced  in  by  defendant  and  its  counseli^^s  satisfied  therewith, 

I  \ 
otherwise  the  record  would  have  indicated  an  objection  thereto.  Had       I  \ 

\\ 

defendant  desired  a  hearii^  upon  its  notice  to  vacate  the  ex  parte  order     J 

coiinsel  certainly  would  have  pressed  for  such  a  hearing. 

In  Grossiaan  v.  Grossiaan,  30'+  HI*  "PP»  507»  a  teraporai^^ 
injunction  was  issued  ex  parte  on  October  9,  1939  and  a  further 
restrairdng  order  issued  on  October  20,  1939.  On  October  25 »  1939 
defendant  gave  notice  to  plaintiff's  counsel  and  filed  his  motion  to 
dissolve  the  injunction.  In  accojxlaace  witii  the  notice  counsel  for 
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dttfendant  appeared  before  the  court  the  next  day  and  requested 

immediate  disposition  of  the  motion.  The  court  declined  this  request 

and  continued  the  hearing  on  the  notion  to  "Jovaaber  2k ^   1939  afid 

defendant  appealed.  In  the  courae  of  its  opinion  the  Appellate 

Court  stated  that  formerly  it  was  the  conanon  practice  for  defendants 

in  cases  where  appealable  int&riocutorj'-  orders  were  eaterod   ex  parte, 

to  appeal  to  the  Appellate  Court  vrithout  giving  the  trial  co',xrt  an  opportunity 

to  pass  upon  the  points  they  were  raising  in  their  motion  to  dissolve j 

that  the  procedure  now  i*equirea  a  defe;ida;it  to  present  his  motior.  to 

the  trial  court  before  he  is  pemitted  to  appeal;  that  If  the  trial 

court  rules  adversely  or  fails  to  rule  wi.thin  seven  days  after  the 

notion  is  presented,  then  ha  laay  appeal.  The  opinion  then  continued. 

(p.  51'0  "In  the  instant  case  the  trial  court  did  not  role  within 

seven  days  from   the  tine  the  aiotion  was  presented.  Counsel  for 

plaintiff  asserts  that  the  rfcascn  the  trial  court  did  not  decide  the 

motion  within  seven  days  was  because  the  court  was  occupied  with  other 

litigation,  rtule  31  penaits  an  appeal  where  the  laotion  is  not 

decided  v?ithin  seven  ds^ys,  and  does  not  contain  ?.n  exception  to  the         \ 

effect  that  the  appeal  eiay  not  be  prosecuted  if  the  press  of  ].itigation 

be  so  great  that  the  court  cariiiot  mils  on  the  saotion.  Clearly, 

therefore,  the  defendant  had  a  right  to  appeal  vfhen  the  court  did  not 

rule  on  liis  motion  witiiia  seven  days'*. 

The  record  in  the  instant  case  is  clearly  distinguishable 
froci  the  record  in  the  Grosscian  case,  supra.  There  counsel  for  defendant 
filed  in  the  court  that  issued  the  injunction  his  aotion  to  <iis3olve 
on  October  25 »  1939  and  gave  notice  to  plaintiff  thereof  area  that  he 
would  present  the  notion  to  the  court  the  x^ext  daj'.  ue  did  so  and 
requested  icmiediate  disposition  of  the  notion.  The  court  declined  the 
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request  and  of  its  own  notion  continued  the  hearing  for  a  month.  In 
the  instant  caae  notice  was  given  by  counsel  for  defendant  that  he 

would  appear  t)efore  the  court  on  October  1,  1959  a^Ki  nove  the  court  to 

atta.ched 

dissolve  the  injunction  and  in  support  of  that  motion/ fii«^:his 

affidavit  which  stated  that  def endant  v/ould  suffer  irreparable  injury 

unless  a  bond  indemnifying  the  defendant  was  posted.  The  court  ordered 

plaintiff  to  post  a  bond  and  tliat  order  was  complied  with.  Tlxe  court 

did  grant  defendant  the  relief  he  asks  and  that  vra.s  the  only  order  the  court 

made  on  the  day  defendants  notion  was  noticed  for  hearing.  Judge  Carroll 

certifies  that  the  laotion  was  presented  October  1,  1959  but  it  does  not 

appear  whether  it  was  presented  to  him  in  court  and  the  record  shows  that 

both the  notice  to  opposite  counsel  ard.   the  motion  itself  were  not 

filed  in  the  clerk's  office  until  liovoraber  6,  1959.  I'he  recoixi  does  not 

show  that  counsel  for  defendant  appeared  in  couiii  on  either  October  1, 

1959  or  October  2,  1959  and  it  does  not  show  counsel  ever  requested 

the  portion  of 
disposition  of/ this  motion  requesting  a  dissolution  ox  the  injunction  or 

that  the  court  ever  declined  to  hear  it.  Ihe  only  ox*der  entered  in 

conaection  therewith  appears  to  have  been  entered  on  deferulant*s  raotion 

that  order 
aM  defendant  is  in  no  position  to  object  to  ./  for  the  first  titie  in 

this  court.  The   only  reasonable  conclusion  that  can  be  arrived  at  f roxii 

tills  entire  record  is  that  the  failure  of  the  court  to  rule  on  defendant's   j/ 

motion  to  dissolve  was  because  defendant  never  requested  its  disposition 

but  acquiesced  in  the  order  which  the  court  entered  on  ..ctober  2,  1959' 

In  Millikiia  Trust  Co.  v.  Morris,  >i5  HI.  App.  105  an 

appeal  to  the  Appellate  Court  of  the  IMrd  District  from  an  interlocutory 

order  granting  a  tauporary  injunction  was  disaissed  wiiere  it  appeared  no 

cost  bond  had  been  filed  by  appellant  as  provided  by  the  Practice  Act. 

In  the  instant  case  no  bond  for  costs  was  filed  lay  appellant.  There  was 

filed,  however,  on  Kovwaber  3»  1959  an  appeal  bond  which  was  approved  by 
on  Liovember  6,  1959 
the  court /ai-Ki  which  we  are  inclined  to  think  vras  sufficient  to  perfect  this 
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appeal.  No  notice  of  appeal  such  as  defendant  filed  in  the  trtal 
court  is  required  in  a  proceeding  of  this  character  but  the  appeal  is 
perfected  when  a  bond,  not  in  any  fixed  amount,  but  to  secure  costs 
in  the  Appellate  Court  is  approved  by  the  clerk  or  judge  and  filed 
within  the  time  prescribed  ty  tlie  I'ractice  ..ct.  It  night  also  be 
noted)  that  no  notice  of  the  filing  of  the  record  on  appeal  was 
given  appellee  by  appellant  required  by  Rule  1  (a)  (f)  of  this  court. 

In  our  opinion  the  recoiri  in  this  case  did  not,  at  the 
time  appellant  sought  to  perfect  an  appeal  authorise  an  appeal  to  this 
court  and  the  appeal  therefore  will  be  distoissed. 


Appeal  dismissed. 


McNeal,  F.J.  and  Splvey  J.  Concur 
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In  the 
APPELLATE  COURT  OF  ILLINOIS 
Fourth  District 
October  Term,  1959 


U 


Lawrence    Patterson,    et    al., 

Plaint  If f-Appel  I  ant 
vs . 

A.J.    Byrne/ 

Def  endant-Appe  M  ee . 


App  eal  from  the 

Circuit  Court  of 

Frank  I  i  n  Count  y ,  Illinois 


Honorable  Randall  H.  Quindry,  Presiding  Judge. 
Sche  i  nema  n,  P .  J . 

The  plaintiff,  a  child  of  seven,  while  visiting  at 
a  neighbor's  house,  was  injured  when  he  attempted  to  cross  the 
driveway  next  to  the  house,jast  as  the  owner  was  backing  his  car 
out  of  the  drive.  The  complafnt  chdrged  defendant  with  negligence 
only.  A  motion  for  a  direct'ed  verdict  at  the  close  of  plaintiff's 
evidence  was  allowed  and  judgment  entered  for  defendant. 

The  defendant  was  called  under  Section  60  of  the 
Practice  Act,  so  that  his  version  of  the  occurence,  as  well  as 
plaintiff's.  Is  available. 

The  arrangement  of  the  premises  of  defendant  Is  that 
there  Is  a  front  porch;  a  driveway  enters  from  the  front  and 
proceeds  along  the  side  of  the  house  to  a  carport  in  the  rear. 
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The  house  Is  I46  feef  long,  but  the  carport  Is  Stl-ached  to  It, 
so  that  the  distance  from  the  front  corner  of  the  house  ot  the 
carport  Is  52  feet.   On  the  other  side  of  the  drive  was  a  church- 
yard In  which  children  sometimes  played. 

The  defendant  returned  home  from  work  in  the  after- 
noon, when  plaintiff  was  playing  on  the  front  porch  with  another 
child  of  his  age,  a  member  of  defendant's  household,  but  the 
defendant  did  not  know  this.   The  children  played  together  often, 
sometimes  at  defendant's  and  sometimes  at  plaintiff's  residence. 
The  defendant  did  not  go  through  the  house,  as  he  was  informed 
of  a  telephone  call  that  he  should  pick  up  his  lawn  mower  which 
had  been  repaired.   He  decided  to  go  at  once  because  a  storm  was 
brewing,  so  he  proceeded  to  back  out  of  the  driveway. 

The  defendant  stated  that,  as  he  looked  back  he  saw 
nothing  except  that  there  was  a  vehicle  parked  at  the  curb  across 
the  street  which  he  would  have  to  avoid.   About  this  time  the 
plaintiff  decided  to  go  home,  because  of  the  approaching  storm, 
so  he  left  the  porch  and  sought  to  cross  the  driveway,  just  as 
the  defendant's  car  reached  that  point.   The  plfilntlff  described 
his  own  movement  as  "trotting".   He  was  knocked  down  and  had  one 
leg  run  over.   The  defendant  Immediately  took  him  to  a  hospital. 

From  the  foregoing.  It  Is  apparent  that  the  plaintiff 
had  the  status  of  a  social  guest,  or  licensee,  so  that  the  defen- 
dant's duty  was  not  to  wilfully  or  wantonly  Injure  him,  unless 
the  circumstances  or  conditions  required  some  higher  standard  of 
conduct.   A  higher  degree  of  care  Is  sometimes  required.   Counsel 
for  plaintiff  call  this  the  "humanitarian"  rule,  and  appear  to 
contend  that  It  should  be  applied  in  all  cases  where  a  child  is 
on  another's  property  as  a  licensee,  so  that  a  duty  to  use  reason- 
able care  exists  as  to  any  child  licensee,  regardless  of  the 
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of  the  circumstances. 

It  Is  true  that  Injuries  to  children  have  caused 
the  courts  much  difficulty.   It  is  a  matter  of  common  knowledge 
that  children  are  inexperienced  and  lack  understanding  of  dangers, 
and  fail  to  appreciate  the  hazards  of  what  they  do,  so  that,  the 
law  properly  expectfe  some  precautions  to  be  taken  in  their'  behalf. 
On  the  other  hand,  the  courts  do  not  wish  to  hamper  or  burden 
unduly  the  rights  of  ■;.?.  r.ersh  i  p ,  possession  and  use  of  property. 
The  resident  has  a  right  to  make  his  home  and  surroundings 
attractive,  convenient  and  comfortable.   Yet,  a  tree,  a  fence 
or  even  a  sun  dial  can  be  a  place  of  danger  to  a  child,  so  that 
the  precautions  for  the  safety  of  a  ch'ld  must  be  weighed  a-- 
galnst  the  imposition  of  an  unreasonable  degree  of  liability 
for  the  usual  and  ordinary  conditions  of  property. 

Various  attempts  to  arrive  at  a  reasonable  principle 
of  law  in  these  cases  have  been  made.   The  attractive  nuisance 
theory  has  been  used  extensively  in  this  state,  although  it  is 
sometimes  difficult  of  application^   The  Illinois  Supreme  Court 
appears  to  favor  an  approach  to  the  problem  based  on  the  factors 
of  knowledge  and  f oreseeab 1  I  i t y ,  as  Indicated  in   the  cases 
hereaf  t er  cited. 

In  Wagner  v.  Kepler,  ij  I  I  III.  368,  the  court  said: 
"while  it  Is  generally  true,  as  defendant  contends,  that  infants 
h?ve  no  greater  rights  to  go  upon  the  land  of  others  than  adults, 
and  their  minority  imposes  no  duty  upon  landowners  to  expect  them 
or    prepare  for  their   safety,  recognized  exceptions  exist  where 
the  landowner  maintains  an  attractive  nuisance  upon  the  premises^ 
or,  even  in  the  absence  of  a  dangerous  attraction,  where  the 
owner  knows  that  small  children  customarily  play  on  the  property. 
In  the  latter  situation  if  he  knows  or  should  know,  that  young 
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children  habitually  frequent-  Ihe  vlcinify  of  a  defective  structure 
or  a  dangerous  agency  existing  on  the  land,  which  Is  likely  to 
cause  injury  to  them  because  they,  by  reason  of  their  immaturity, 
are  Incapable  of  discovering  the  danger  or  appreciating  the  risk 
Involved,  and  where  the  expense  or  inconvenience  to  the  owner  in 
remedying  the  condition  is  si  Ight  compared  to  the  risk  to  the 
children,  the  duty  devolves  upon  the  owner  to  exercise  due  care 
to  remedy  the  condition  or  otherwrse  protect  the  children  from 
Injui-y  resulting  from  it." 

In  Koiin  V.  James  Burton  Co.,  5  Ml.  2d  602,  the  court 
said:  "The  creator  of  certain  conditions  dangerous  and  hazardous 
to  children  because  of  their  immature  appreciation  of  such  dangers 
and  hazards  must  be  held  to  a  certain  standard  ofconduct  for  the 
protection  of  such  children.   Account  must  be  taken  of  the  cost 
and  burden  of  taking  precautionary  measures,  -"-  -"-  -"-  Every  person 
owes  to  all  others  owes  to  all  others  a  duty  to  exercise  ordinary 
care  to  guard  against  Injury  which  may  naturally  flow  as  a  reason- 
ably probable  and  foreseeable  consoouence  of  his  act.   The  test 
Is  whether  the  lumber  company  in  the  exercise  of  ordinary  care 
could  reasonably  have  anticipated  the  likelihood  that  children 
would  climb  onto  the  lumber  and  would  be  injured  if  it  were  not 
securely  piled." 

It  shouldbe  noted,  that  In  the  case  I  a'S't  cKt'ed.  ths-- 
court  was  not  saying  that  liability  would  ensue  merely  because 
a  child  cllmbedonto  the  lumber  pile  and  fell  off,  but  only  If 
Ihe  Injury  was  caused  by  the  method  of  piling,  and  the  court 
further  held  It  was  a  question  for  the  jury  whether  the  defendant 
had  50  piled  the  lumber  as  to  create  an  unreasonable  danger  to 
c  h  I  I  d  r  e  n  . 

Children  find  an  Infinite  variety  of  ways  to  get  hurt 
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and  if  is  our  opinion  tiiat  a  property  owner  is  not  and  cannot 
logically  be  required  to  guard  against  every  possibility  of 
Injjry.   As  shown  by  the  cited  cases,  the  rule  is  stated  in 
various  ways  that  resulting  injury  must  be  a  reasonable 
probability,  be  foreseeable,  or  a  likelihood   to  be  reasonably 
anticipated.   It  is  an  application  to  modern  conditions  of  the 
similar  rule  that  has  long  existed  in  cases  involving  railroad 
property:  to  a  trespasser  or  licensee  the  only  duty  under     •[••■  .■ 
ordinary  conditions  is  not  to  wilfully  and  wantonly  injure  him, 
but  there  is  a  duty  to  use  ordinary  care  to  avoid  injury  to  him 

af'fer  h  is  presence  on  t  he' 'prem  i  Ses  in  a  place  of  danger  has  been 
discovered.   Briney  V.  |-1  I  .  Cent.  R.R.  Co.,  i40r  III.  I  72 . 

This  is  a  duty  owed  to  al I  persons  regardless  of  age. 
The  only  difference  as  to  a  child  is  that  it  has  not  the  capacity 
to  perceive  and  avoid  needless  risk,  therefore  reasonable  pre- 
cautions, not  inconsistent  with  normal  use  of  property,  must  be 
taken  where  their  presence  is  known  or  anticipated,  and  a  danger 
exists  which  they  are  not  capable  of  understanding. 

The  plaintiff  argues  that  a  better  doctrine  is  one  used 
by  some  courts,  in  making  a  distinction  between  active  and  pas- 
sive negligence,  citing  Moore  v.  Ohio  Oil  Co.,  2I4I  III.  App.  588 
as  an  example  of  approval  In  this  state.   That  case  Involved  a 
defendant  who  had  stretched  a  wire  across  a  passage  on  which  he 
tiad  permitted  use  by  otheres  for  a  long  time.  The  court  held  su-ch 
an  affirrnatlve  act   created  a  liability  to  one  who  was  thereby 
injured  while  exercising  due  care.   Obviously  the  defendant  had 
acted  anticipating  the  coming  of  trespassers  or  licensees,  and 
the  ancient  common  law  rule  of  liability  In  a  case  of  mantraps 
or  spring  guns  would  apply.   The  rules  we  have  cited  sufficiently 
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cover  that  situation,  since  the  tripping  of  a  passerby  was  fore- 
seeable and  to  be  anticipated. 

Moreover,  we  deem  It  beyond  reason  to  assert  so  common 
and  necessary  an  act  as  backing  a  car  out  of  a  drive  is  to  be 
called  active  negligence  in  itself.   So  far  as  his  action  is      1 
concerned,  the  defendant  In  this  case  did  look  back  and  saw 
nothing,  and  it  Is  undisputed  that  there  was  no  child  In  sight 
at  the  time,  and  none  could  be  seen  until  the  moment  defendant 
cleared  the  corner  of  the  house.   We  would  add  that.  In  states 
where  the  distinction  Is  supposedly  applied,  there  Is  difficulty 
in  making  a  clear  rule  as  to  what  Is  active  and  what  is  passive 
negl  Igence,  resulting  In  much  confusion.   See  note  In  \'j6    ALR 
1228.   We  believe  the  Illinois  rule  Is  better  which  retains  the 
wilfull  and  wanton  rule,  except  where  injury  Is  reasonably 
foreseeable,  to  be  anticipated  under  the  circumstances. 

We  deem  these  the  reasonable  rules  of  law  In  this  state, 
and  therefore  apply  them  to  the  case  at  bar.   Here  the  condition 
that  existed  was  simply  an  ordinary  driveway  on  private  property, 
which  cannot  be  called  an  unreasonable  danger  to  children,  and 
all  that  defendant  was  doing  was  backing  out  to  the  street,  a 
maneuver  that  occurs  millions  of  times  daily  without  causing 
Injury.   Injury  Is  not  probable,  although  It  certainly  Is 
possible,  and  has  occurred.   Indeed,  even  a  parentmay  accidentally; 
back  into  his  own  child  who  Is  a  regular  habitant  of  the  premises. 

If  the  child  had  been  In  view   reasonable  care  would 
ce  required  to  avoid  Injury.  But  the  evidence  Is  undisputed  that 
as  defendant  looked  back,  there  waj  nothing  visible  to  have  any 
bearing  on  his  action  except  a  vehicle  across  the  street.   As  a 
matter  of  law  his  backing  out  of  his  drive  was  not  a  wilful  and 
wanton  act,  and  there  was  no  condition  or  fact  known  to  him  that 
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would  create  the  duty  to  use  reasonable  care  toward  a  I  icensee. 
The  judgment  on  directed  verdict  for  the  defendant  was  correct 
and  is  af  f I rmed . 

J  udgment  Af  f  i  rmed  . 

Culbertson  and  Hoffman,  JJ.,  concur. 
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HUGH  K.  FUIJDERBURG, 

Plaintiff -Appellant , 

vs. 

FREDERICK  W.  3HAPPEHT,  JR, 
and  VEROM  M.  SHAPPERT, 

Defendants-Appellees . 


Appeal  fron  the 
Circuit  Court  of 
Boone  Coutty. 


DOVJi,  J. 

On  Januai;!^  2?,  1958  Hugh  K.  Funderburg  filed  his  coraplaint 
in  the  circuit  court  of  Boone  County  against  Frederick  W.  Shappert  Jr. 
and  Verona  M.  Shappert  praying  that  a  partnership  composed  of  himself 
and  the  defendants  be  dissolved,  the  assets  sold,  the  debts  paid  and 
pending  its  liquidation,  a  receiver  be  appointed. 

The  complaint  alleged  that  the  partnership  business  was 
conducted  under  the  name  of  Frank  T,  Moran  and  Company  and  that  the 
partnership  had  acquired  valuable  assets,  operates  on  leased  premises 
and  its  business  consists  principally  of  printing  and  publishing  the 
Bel vide re  Jaily  Republican,  a  daily  nexrapaper  which  enjoys  a  wide 
circulation  and  which  has  been  published  for  more  than  forty  years. 
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The  complaint  further  alleged  that  for  many  years  prior  to  his  death 
in  19^9,  Frank  T.  Moran  managed  and  controlled  the  business  of  the  partnership; 
that  he  and  his  wife,  Jixina  G.  Moran  ovmed  the  business  and  were  the  sole 
members  of  the  partnership  until  December  10,  1%8,   at  which  time  Frank  T. 
Moran  assigned  his  interest  in  the  company  to  his  daughters,  Bemeita  Martin 
and  Verona  Shappertj  that  thereafter  and  until  his  death  on  August  23 f 
1949,  he  continued  to  manage  the  company  but  upon  his  deatli  Frederick  V/. 
'^Ppertf   husband  of  Verona  Shappert  became  the  general  manager  of  the 
company  and  has  so  continued  and  was  its  manager  at  the  time  the  complaint 
was  filed.  It  >;as  then  alleged  that  in  the  latter  part  of  November  1957 
Edna  G.  Moran  transferred  her  iindivided  one-half  interest  in  the 
partnership  to  her  son-in-la%>r,  Frederick  \i,   Shappert,  and  on  December  7» 
1957  Bemeita  l^rtin  transferred  her  one-fourth  interest  !iherein  to  the 
plaintiff. 

The  ccmplaint  then  alleged  that  the  plaintiff  and  Shappert  liave 
substantial  personal  interests  in  various  businesses  in  and  around  Belvidere; 
that  as  a  result  of  plaintiff's  acquisition  of  an  interest  in  the 
partnership  a  personal  bitterness  has  arisen  between  the  plaintiff  and 
Frederick  W.  Shappert;  that  Shappert  personally  controls  the  printing 
and  publication  of  the  newspaper  and  plaintiff  fears  that  because  of  this 
bitterness  Shappert  ^irill  publish  in  the  newspaper  derogatory  natters 
concerning  the  plaintiff  which  would  adversely  effect  his  reputation  and 
business  interests.  It  is  then  alleged  that  plaintiff  has  requested  of 
Frederick  W.  Shappert  the  right  to  exaaiine  the  books  of  the  company  but 
that  this  right  had  been  denied  him  and  it  is  then  averred  that  Shappert, 
in  order  to  prevent  plaintiff  from  examining  some  of  the  securities  of  the 
ccaapany,  had  removed  them  from  their  accustomed  repository  and  secreted  them. 

In  addition  to  praying  for  the  dissolution  of  the  partnership 
and  the  appointment  of  a  receiver,  the  ccanplaint  sought  an  injunction 
pending  the  final  disposition  of  the  case  restraining  the  defendants  from 
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selling,  assigning,  concealing  or  hypothecating  any  of  the  assets  of  the 
partnership  and  also  sought  an  accounting  praying  that  after  the  payment 
of  ail  the  debts  and  obligations  of  the  partnership  that  one-half  of  the 
balance  of  the  assets  be  distributed  to  the  defendant  Frederick  ,..  ohappert 
Jr.,  one-fourth  to  Verona  M.  Shappert  and  one-fourth  to  the  plaintiff. 

The  defendants  filed  an  answer,  an  affirmative  defense  and 
a  counterclaim.  So  far  as  necessary  for  a  deterraination  of  the  issues 
presented  by  this  appeal  it  need  only  be  noted  that  the  pleadings  of  the 
defendants  aditiitted  that  on  December  7,  1957  Bemeita  Martin  transferred 
her  one-quarter  interest  in  the  partnership  to  the  plaintiff.  By  their 
answer,  affirmative  defense  and  counterclairs,  hovjever,  the  defendants  set 
forth  matters,  which  they  insist  disclose  that,  at  the  time  plaintiff 
acquired  the  interest  of  Mrs,  Martin  in  the  partnership  a  confidential 
and  fiduciary  relationship  ejo-sted  between  Funderburg  and  Shappert  and  that 
plaintiff  acquired  Mrs.  Martin's  interest  in  the  partnership  in  violation 
of  the  trust  and  confidence  reposed  by  Shappert  in  Funderburg  as  a  result 
of  that  relationship  and  that,  therefore  a  resulting  trust  arose  in 
favor  of  Shappert  and  he  is  entitled  to  the  relief  demanded  by  his 
counterclaim. 

The  prayer  of  the  counterclaim  was  that  plaintiff's  suit  be 
dismissed;  that  the  court  decree  that  plaintiff  holds  title  to  the  one- 
fourth  interest  in  the  partnership  which  he  purchased  from  Bemeita 
Martin  as  a  constructive  trustee  for  the  benefit  of  one  or  both  of  the 
eounterclaimants  and  that  upon  the  pajiaent  by   coimterclaimants  to  the 
plaintiff  of  i>50,000.00  that  plaintiff  be  required  to  assign  said 
interest  in  said  partnership  to  one  or  both  of  the  eounterclaimants. 

Replies  to  the  affirmative  defense  and  counterclaim  were  filed 
hy   the  plaintiff  and  the  issues  made  by  the  pleadings  were  heard  by  the 
chancellor,  in  open  court. 
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At  the  conclusion  of  the  hearing  the  chancellor  entered  a  decree 
finding  that  the  allegations  of  the  answer  and  counterclaim  were 
substantially  true  as  therein  stated.  The  decree  found  that  a  confidential 
and  fiduciary  relationship  existed  between  Funderburg  and  Shappert  with 
respect  to  the  Martin  transaction  specifically  fiiiding  that  on  October  7» 
1957  3happert  brought  from  Edna  G.  Koran  her  one-half  interest  in  the 
partnership  with  funds  supplied  by  Funderburg  and  that  subsequently  and  on 
ilovember  30,  1957  Shappert  ad'd-sed  Funderburg  that  he  had  decided  to  buy 
Bemeita  Kartin's  one- fourth  interest  in  the  partnership  for  ,-50,000.00 
and  requested  a  loan  of  that  araount  froa  Funderburg;  that  Funderburg  told 
Shappert  he  would  arrange  such  a  loaa  in  order  to  enable  Shappert  to  buy 
that  interest. 

The  chancellor  further  found  that  from  December  1,  1957  to 
December  8,_  1957  Shappert  was  either  in  Gpringfields  Illinois  or  at  his  home 
ill;  that  on  December  4,  1957  Funderburg  without  disclosing  or  advising 
Slmppert  of  his  action,  coasmenced  aegotations  with  Mrs.  Martin  for  the 
purchase  of  her  interest  in  the  partnership  and  on  December  9»  1957 »  he 
acquired  that  interest  for  v50,000.00  and  thereafter  told  Shappert  he 
intended  to  retain  that  interest  for  hiiaself . 

.  Upon  these  findings  the  chancellor  disroiased  the  original 
conplaint  and  decreed  that  Funderburg  held  title  to  the  one-quarter 
interest  in  the  partnership  which  he  acquired  from  Bemeita  Maiiiin  for 
the  benefit  of  Shappert  and  directed  a  conveyance  thereof  by  Funderburg 
to  Shappert  upon  the  payment  \3^  Shappert  to  Funderburg  of  j,;50,000.00 
together  with  interest  thereon  at  5fo   from  December  9,  1957  to  the  day  of 
the  conveyance.  To  reverse  this  decree  plaintiff  appeals. 
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It  is  the  contention  of  appellant  tliat  he  acqiiired  the  interest 
of  Bemeita  Majrtin  in  the  partnership  in  godd  faith;  that  he  is  the 
absolute  oimer  thereof;  that  the  evidence  discloses  that  ohappert  never 
intended  to  buy  the  interest  of  Bemeita  Martin;  that  the  chancellor 
erred  in  impressing  a  constructive  trust  in  favor  of  Shappert  in 
connection  with  the  Ilartin  transaction  and  tlmt  the  relief  plaintiff 
sought  in  his  complaint  should  have  been  granted. 

The  record  discloses  according  to  the  statement  of  facts 
prepared  by  counsel  for  appellant,  that  Frank  T.  Moran  and  his  >afe,  ;Sdna 
G.  Moran,  in  1892  formed  a  partnership  knomi  as  Franic  T.  Moran  and  Company 
and  coiainenced  the  publication  of  the  Eelvidere  Daily  Republican,  They 
had  two  children,  Bemeita  and  Verona.  Bemeita  subsequently  narried 
Doctor  Martin.    Verona  is  the  •sd.fe  of  Frederick  w.  Shajpffi;  -Jr.  and  tliey 
are  the  defendants  in  this  proceeding.  Frora  1892  until  19-."1  Franl:  T. 
Moran  was  the  editor  and  publisher  of  this  newspaper  and  rianaged  all  of 
its  business  affairs.  In  1941  the  defendi^nt  Frederick  VI.  Shappert,  Jr. 
was  appointed  general  luanager  of  the  newspaper  but  Frank  T.  Koran  continued 
as  its  editor  until  Ms  death  in  19-'i-9. 

On  December  10,  19'-' 8,  Franic  T,  Moran  assigned  his  undivided  one- 
half  interest  in  the  co-partnership  to  his  daughters,  Verona  M.  Shappert 
and  Bemeita  Martin  in  equal  shares.  By  agreenent  of  the  partners,  the 
partnership  continued  with  Edna  G.  Moran  as  the  owner  of  an  undivided  one- 
half  interest,  Verona  Shappert,  the  oimer  of  an  undivided  one-quarter 
interest  and  Bemeita  Martin  the  owner  of  the  rauaining  undivided  one- 
quarter  interest.  The  partnership  continued  under  the  management  of 
Frederick  W.  Shappert,  Jr. ,  with  each  partner  receiving  a  designated  sura 
of  money  every  month. 
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The  plaintiff,  Hu^h  ?underburg  and  Frank  T.  Moran  in  his 
lifetime  had  been  close  friends  for  nainy  years  and  Funderburg  was  well 
acquainted  xd.th  Edna  G.  Koran  and  the  Moran  children  now  Bemeita  iiartin 
and  Verona  Dliappert.  A  very  close  and  friendly  busiiiess  and  social 
relationship  existed  bet^.reen  Funderburg  and  Frederick  \i.   Shappert  Jr.  and 
their  respective  vrives  for  nore  than  thirty  years.  At  the  time  of   the 
hearing  Funderburg  x-ra.s  6?  years  of  age  and  Shappert  55.  In  1930 
Shappert  started  the  Shappert  Engineering  Company,  as  a  partnership  with 
Frank  T.  Koran  and  Hugh  Funderburg,  as  litiited  partners.  Moran  and 
Funderburg  made  the  capital  available  upon  \diich  the  business  was  started. 

Funderburg  advised  id.th  Shappert  from  tiiae  to  tirrie  in  luatters 
relating  to  the  engineering  business  and  through  the  shears,  he  counseled 
Shappert  in  connection  with  many  and  various  business  natters  and 
transactions.  Appellant  put  Shappert  on  the  Board  of  Directors  ox  Keene- 
Belvidere  Canning  Company  which  Funderburg  oi^nied,  and  also  placed  him 
on  the  Board  of  Mrectors  of  the  Farmers  State  Banic,  later  Faircers 
National  Bank,  of  vrhich  F-anderburg  was  President.  Funderburg  and  3hap;Dert 
were  jointly  interested  at  varioixs  times  in  three  separate  lumber  yards, 
one  in  Belvidere,  one  in  Kirlcland  and  one  in  Kingston  and  Funderburg  made 
available  to  Shappert  the  monies  required  by  him  in  his  various  business 
ventures, 

Shappert  had  a  maxiiaum  line  of  credit  xriLth  the  Farmers  national 
Bank  and  also  with  the  Kirkland  Bank  in  which  Funderburg  was  also  interested, 
to  the  legal  limit  of  each  bank,  and  if  Shappert  needed  money  beyond  his 
line  of  credit  in  those  banlcs,  Funderburg  would  arrange  the  credit  or 
negotiate  the  required  loans  for  Shappert  who  had  in  addition  to  the  various 
enterprises  in  which  Funderburg  and  Shappert  were  jointly  interested, 
other  business  interests  in  which  Funderburg  had  no  interest. 
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In  the  early  part  of  August,  1957 »  Bennoita  liartin  consulted 
with  her  attorney,  Charles  J.  Thotoas  in  connection  with  her  interest  in 
the  Belvidere  Daily  Republican.  She  told  him  that  she  lusul   not  been  able 
to  get  ai^-  information  regardins  tlie  business  affairs  of  the  partnership 
and  asked  Thomas  to  secure  this  inforiTiation  for  her.  At  tliat  tiiae  lirs. 
Martin  was  receiving  fron  the  partnership  approximately  ^130.00  per  month. 

On  August  8,  1957  Thomas  wrote  Shappert  requesting  ijaforoation 
relative  to  the  financial  condition  of  the  partnersliip.  On  August  13, 
1957 »  Sliappex't  v;ent  to  Tliomas'  office  aiid.  reviewed,  in  considerable 
detail,  the  liistory  of  the  Daily  Republican.  After  that  conference 
Tlioraas  a^jain  conferred  xdth  Mrs.  liartin  and  on  August  19 »  1957  ^i^^  again 
wrote  Shappert  requestin;^  that  Krs.  l-Iartin's  nonthlj-  check  be  increased 
to  ^300. 00.. 

Sometime  c'J'ter  August  19 »  1957?  Shappert  tiij.ked  to  Funderburg 
in  Funderburg's  home.  Shappex't  had  the  letter  fron  Thoiaas,  dated 
August  19,  1957 »  and  stated  to  Fonderburg  that  he  didn't  feel  that  he 
could  coraply  x^ith  the  request  in  the  letter;  thc.t  he  was  afraid  that 
he  was  going  to  get  into  a  lawsuit  and  asked  Funderburg  whether  or  not 
he  thought  it  wovild  be  advisable  to  buy  Mrs,  Koran's  one-half  interest; 
tliat  Shappert  told  Funderburg  that  he  ira.s  prepa3*ing  to  offer  Mrs.  Iloran 
$100,000.00  for  her  interest  but  he  thought  tliat  was  ,-25«0G0.Q0  more  than 
her  interest  was  vrorth.  In  this  conversation  Shappert  asked  Funderburg 
to  talk  to  Mrs.  Koran  about  this  and  according  to  the  testimony  of 
Funderburg  he,  Funderburg,  said  to  Jliapperts  -'"iiTny  Fred  I  xd-ll  go   over 
and  talk  to  her  providing  you  take  Bemeita  out  on  the  same  basis  that 
you  are  tending  Krs.  Moran  out  because  it  would  be  a  big  tragedy  to 
leave  her  in  with  a  cdnority  interest.  The  woman  could  not  protect  herj^self', 
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According  to  Shappert's  version  of  this  conversation  it  was  Funderburg 
who  suggested  to  Shappert  that  he,  Shappert,  buy  out  Mrs.  Koran  and  that  he, 
Fvinderburg  volunteered  to  talk  to  Mrs,  Moran,  but  that  at  no  time  was 
Bemeita's  interest  mentioned. 

Two  or  three  days  later,  Funderburg  and  Verona  M.  "     't 
conferred  \dth  Mrs.  Moran  in  Mrs.  Moran's  hone.  Funderburg  testified  that 
he  recommended  to  Mrs.  Moran  tlaat  she  accept  Shappert •s  offer  of  ,100,000.00 
providing  he  took  Borneita  out  on  the  same  basis.  Mrs.  Moran  did  not  think 
it  was  enough  money  and  Funderburg  said  he  had  no  way  of  knowing  whether 
it  was  too  much  or  too  little  as  he  had  never  seen  a  financial  statement 
and  did  not  know  the  average  earnings,  but  felt  that  at  her  age  (Mrs.  Moran 
was  then  36  years  old)  she  should  sell  out.  According  to  the  testimony 
of  Mrs.  Moran  and  Mrs.  Shappert  nothing  vras  said  b;^  Funderburg  in  this 
conversation  about  llrs,   Martin's  interest. 

The  record  fuarbher  discloses  that  on  October  1,  1957)  J^!dna 
Moran  called  Owen  Johnson,  her  attorney  and  neighbor  ,  for  a  conference 
at  her  home.  Mr..  Johnson  went  to  Mrs.  Koran's  home  and  she  showed  him 
a  written  offer  from  Fred  Shappert  to  purchase  her  one-half  interest 
in  the  partnership  for  :;.100,000.00.  Mr.  Johnson  testified  tliat  Mrs, 
Moran  told  "him  that  Funderburg  had  advised  her  to  sell  her  interest  to 
y   Shappert,  and  that  if  she  did,  Shappert  would  buy  Eemeita  Martin's 
interest  on  the  same  basis  and  in  response  to  her  inquiry  whether  she 
should  sell,  he,  Johnson,  advised  her  to  do  so. 

Thereafter  and  on  Odtober  ?,  1957  Mrs.  Moran  transferred  her 
undivided  one-half  interest  in  tho  pai-tnership  to  Shappert  for  vlOO,000.00 
plus  a  further  payment  to  her  of  o50.00  ©ach  month  during  her  lifetime. 
After  Shapjjejrt  acquired  tliis  interest  a  meeting  was  held  at  the  office 
of  Shappert  Engineering  Company  which  was  attended  by  Fred  Shappert,  Verona 
Shappert,  Bemeita  Idartin  and  Eemeita »s  attorney,  Charles  S.  Thomas. 
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At  that  meeting  Shappert  called  attention  to  the  fact  that  the  business 
needed  additional  capital  _  ^proxLaatoly  .:200,000.00  for  the  purpose  of 
acquiring  la:id,  building  a  new  building  and  replacing  equipment  and  he 
suggested  that  the  business  be  incorporated  as  it  would  be  imposai. 
a  co-partnersl'ii?  to  borrovf  that  kind  of  raoney.  Mr,  Thoiaas,  on  behalf  of 
Mrs.  ilartin,  offered  to  sell  I-ir.  Shappert  her  one-quarter  iitero  '    the 
newspaper.  :;happert  replied  that  he  waa  interested  in  buying  it  but 
not  for  .•50»000.00.  He  said  that  her  share  in  tiie  parjer  was  not  worth 
i;50,000,00  but  was  worth  C37,500.00. 

On  Hoveciber  30 »  1957  Predeidck  Shappert,  his  son,  Frank  K  . 
ijhappsrt  and  Funderburg  aiet  at  the  hsuik  in  Belvldere.  AccoMing  to  the 
testisiony  of  the  Shapperts  he,  Frederick  Shappert,  said  to  F'ondsrburg 
that  the  night  bafora  he  and  his  wife  hod  decided  to  buy  Benieita's 
interest  in  the  partnership  for  50,000.00;  that  he  did  not  liave  sufficient 
money  to  complete  the  purciiase  and  asked  Funderburg  if  he  vrould  loan  hxm. 
the  necessaiT"  isoney  for  tliat  purpose  arsl  Funderburg  agreed  to  do  so. 
ijhappert  stated  that  if  he  bought  a  ne'.r  press  for  the  .         ^.i 
would  ne-ed   ,30,000.00  of  securities  belongiae  to  the  partnership  and 
thereupon  Funderburg  advised  hiin  to  transfer  the  securities  belongiiig  to 
the  jxirtnership,  frcsa  the  partuerfehip  s^e'ty  deposit  box  to  his  own  box 
and  Ghaj^jert  did  at  that  tine,  resxovo   the  partnership  securities  from  the 
partnership  safety  deposit  bos  ar^d  placed  the©  in  the  safety  deposit 
box  of  ;j;happei^  ;-ngineering  Corapany. 

Appellant  denied  th^.t  Shappert  told  lilm  that  he  and  Ms  wife 
had  decided  to  buy  Berneita's  interest  in  the  mrtnership  for  •50,000,00 
or  that  Shappert  tiad  asked  hiw  to  loan  hin  ar^r  sum  of  Pioney  and  his  version 
of  what  occurred  is  that  he  net  .iliappert  in.  the  lobt^'-  of  the  banic, 
walked  back  to  a  private  rooa  on  the  first  flQSr  of  the  haxi.  here  saw 

Frank  ohappert  sittiiig  at  a  table  with  two  boxes  on  the  table  removing 
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government  bonds  from  one  box  and  putting  them  into  the  other;  tliat  Frank  M. 
Shappert  stated  that  they  were  taking  the  government  bondsout  of  the  Daily 
Republican  box  and  putting  them  in  31iappert's  box  so  that  if  Bemeita  and 
her  lawyer  attached  the  box  they  would  find  nothing j  that  appellant  then 
said  to  Frederick  shappert  5  Fred  you  are  making  a  taistake.  iio  man  can 
get  so  rich  and  so  powerful  that  he  can  afford  to  take  advantage  of  a  woman 

On  December  2,  1957,  Kr,  Tliomas,  attorney  for  Mrs.  ilartin,  wrote 
a  letter  to  Shapper-t  stating  that  Bemeita  liartin  had  decided  to  sell 
her  interest  in  the  paper  for  ..37,500,00  and  if  ihappcrt  was  not  interested 
in  purchasing  her  interest  for  that  amount  to  please  inform  Thomas  or 
if  Shappert  knen-f  of  anyone  else  who  would  like  to  purchase  the  interest 
for  ;^37,5O0.00,  that  he,  Shappert,  should  liave  tliat  person  coiitact  Hr. 
Thomas. 

About  this  tiiae,  appellant  learned  fi^oa  the  cashier  of  the 
Farmers  National  Bank,  that  Bemeita  ilartin  iiad  xiithdraun  her  accoui'it 
from  the  bank,  and  that  the  reason  for  the  witixlrawal  ^ras  that  ilrs. 
Martin  felt  bitter  towards  Funderburg  as  she  lelt  that  Fuiiderburg  had 
lent  Ms  influence  to  help  ohappert  and  her  mother,  lire,  lloran,  sell 
her  (Bemeita)  doxm  the  river  . 

'  On  December  5  or  6th  Funderburg  told  Bemeita  that  ho 
wanted  her  to  hear  his  side  of  the  story  ^..bout  the  usw-spaper  and  told 
her  tiiat  he  had  gone  to  Mrs.  i-ioran  and  counseled  her  to  sell  her  interest 
only  on  tlxe  basis  tliat  Shappert  would  buy  Bemeita' s  interest  or.  the 
same  basis.  Funderburg  then  asked  Mrs.  liartin  if  she  had  sold  her  interest 
in  the  partnersiiip.  ilrs.  i-iartin  replied  that  she  had  offered  to  sell 
her  interest  to  Shappert  for  ^37,500.00  and  that  her  lawyer  liad  written 
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a  letter  to  Shappert  oalcing  such  offer.  Funderburg  then  asked  her  If 
she  was  free  to  sell  her  interest  to  him,  that  if  she  was,  he  would  pay 
her  i',l:.t)  t^ 50*000. 00  as  tliat  vras  the  araount  she  was  supjoosed  to  get  for  it. 
Mrs.  Martin  rpplied  that  she  id.shed  to  talk  to  her  lawyer,  Mr.  Thomas, 
before  doin^  anythins. 

On  Saturday  laoming:,  December  7th  appellant  called  at  the  home 
of  Mrs.  I-iartin  iii  connection  with  his  previous  offer,  Mr.  and  Mrs,  Martin 
were  present  an.d  also  Owen  Johnson.  At  that  time  llrs.  Fiartin  agreed  to 
sell  her  interest  to  Funderburg  for  : 50, 000, 00  and  Funderbur^  gave  her 
ills  check  for  ,5»000.00  and  told  her  to  gc  to  the  bank  and  cash  it  so 
that  she  would  be  sure  tliat  the  chec'c  I'jas  rj;ood,  and  that  he  xiould  pay 
her  the  balance,  as  soon  as  the  papers  were  draivn  and  sigiied, 

Mrs.  Martin  did  not  cash  the  :;;5j000.00  check  on  December  7th 
but  on  ths  -next  moimng,  Sunday,  appellant  called  Iirs.  Majrbin  at  her 
heme  and  asked  her  if  she  would  coiae  to  his  hoae,  'Jhe  did  so  and  at 
that  time  appellant  told  her  in  effect  that  all  he  x-v'anted  her  to  do  was 
to  either  accept  his  offer  or  reject  it.  After  sone  telephoning 
Mrs.  Martin  agreed  to  go  to  the  banic  the  first  thing  Mopjlay  morning, 
cash  the  check  for  55 » 000, 00  and  then  g'o  to  the  office  of  Ovjen  Johnson 
and  execute  tlie  necessary,'-  papers  which  she  did. 

It  also  appears  fron  the  record  and  pleadings  ths.t  at  the  tirae 

Franlc  T.  Koran  assigned  one-half  interest  in  the  partnership  to  his  two 

daughters  that  his  vri-fe,  the  renaaining  ovtner  consented  to  said  assisnraont 

and  a  new  partnership  agretajient  was  entered  into  which  set  forth  the 

respective  interests  of  the  parties  but  in  this  agreement  no  reference 

was  made  as  to  the  duration  of  the  partnership.  It  also  appeai*s  that  irtien 

Frederick  ¥,  ohappert  purchased  the  Edna  Horan  one-half  interest  on 

October  7»  1957 »  no  new  x^artnersiiip  agreement  was  executed  nor  was  a  new 

agreement  made  when  Su^  Funderburg  purchased  Bemeita's  interest  on 

December  9,  1957. 

-  11  - 


.^l  lol  J53',^,  cj  i:«tVoqqire  Sie«.  i&rfa  dl'iUi'os-':^  sfii  .fo^"«  <:>4S3'3^  ssa  0?5*QCl>*O^f  #/if<?x«ili 

^izod  Bits  #£  ii5>XiJJ.o  i-itfiXl6c?e^;  tf^v  •5?^.'»&3(;  ,§.TiiHe2?  •\j5iin.vi«£  nO.       ...•  ,; .:. 
■-^i  i^s>trT.2;-^  riiJ^x-sM  .i**!M  ojk|;c»^  ixji'fj  ^k     .njjssrfott  f*??m)  ohXs  'feim  i!f:^s&vi  s*^©^ 

•■J&1  .7-6  fiid-f-ct-;  j-nM  fjsIj>;t>.ivijC-IXsqtT;,>,  j-fa&ai;c5.-,^i:Xf?iO£S  ixea.rid^  no  crff-d 

•3fjd-  sxii  c*  qxGViXT.J'Xi'q  eili  ni  i'as'ie^J-fsx:  ll£ai«oi>o  feen-Biaes  ftJ&"St3M  *5  iic^^ 

no  m^npitu  'iIM^m  tinaot  m&fi  ®4J.  Jbesaaowq  47®q?^*^£  -W  iolTc«2;«iT 
ISO  je©is:iai  3'.s^.t©irx»a  hoas&rlrrsaq  gfsuiGt'x&foKW'?  jfl^M  is^&r  oxsiSK  cf-n-?^!K-.=i-:-i-i 

•  "5^X    «Q   'I£dl!OQO»I 

-  XI  - 


Counsel  for  appellant  points  out  that  there  are  only  two 
important  or  aajor  conflicts  in  the  evidence  found  in  this  record. 
The  first  one  is  in  connection  with  the  purchase  by  Shappert  of  Mrs. 
tioran's  interest  in  the  partnership.  Appellant  testified  that  Lihappert 
authorized  him  to  advise  Mrs.  Iloran  that  if  she  would  sell  her  interest 
in  the  partnership  to  ohappert  for  ,100,000.00  that  i,happert  would  buy 
Mrs.  Martin's  interest  on  the  same  basis,  Shappert  testified  that  he 
did  authorize  appellant  to  tell  iirs.  Koran  that  he  would  buy  her 
interest  for  .100,000.00  but  denied  timt  anything,  was  oaid  about  ilrs. 
liartin's  interest.  Mrs.  Shappert,  who  was  present  at  the  interview  with 
Mrs.  Moran  corroborated  her  husband.  Mrs.  Horan  .  also  corroborated 
bliappert  but  her  testimony  in  this  respect  was  at  variance  with  wliat 
Owen  Johnson  testified  she  told  him.  The  other  conflict  in  the  evidence 
has  to  do  with  what  took  place  in  the  banic  on  the  morning  of  iiovember  30 » 
1957.  rvccording  to  the  testimony  of  Frederick  \1.   Shappert  he,  Jiiappert, 
told  appellant  that  ho  and  his  wife  had  decided,  the  night  before,  to 
buy  Mrs.  Martin's  interest  for  ,:50,000.00  and  requested  appellant  to  loan 
or  make  available  to  hira  that  amount  of  raoney  for  that  purpose  and 
appellant  consented  to  do  so.  Appellant  denied  this.  Shappert  was 
corroborated  by  his  son. 

The  chancellor  ejcpressly  found  by  his  decree  that  Shappert  told 
appellant,  on  or  about  November  6,  1957,  that  conditions  were  such  that 
it  had  become  necessary,'-  for  him  to  purchase  the  Martin  interest.  The 
decree  also  found  that  on  Iiovember  30,  1957  Shappert  informed  appellant 
of  the  financial  situation  and  needs  of  the  partnership  and  stated  to 
appellant  that  he  lia,d  decided  to  purchase  the  interest  of  Krs.  Martin 
for  v50,000.00  and  that  Shappert  then  requested  appellant  to  make  this 
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sura  of  money  available  to  hira  or  to  finance  this  purchase  and  that 
appellant  not  only  agreed  to  do  so  but  advised  ohappert  to  go  ahead  and 
consuraate  this  purcliase. 

^.Tiat  this  record,  discloses  is  that  for  thirty  years  an 
exceptionally  close  business  and  social  relationship  existed  between 
Funderburg,  Frank  T.  liorai^  in  his  lifetime,  't-AaA   G.  lioran,  lirs.  Martin 
and  Nr.  and  Krs.  ^happert.  The  business  enterpirises  in  which  3?iappert 
and  Funderburg  were  jointly  interested  were  extensive.  Financially 
appellant  occupied  a  connanding  position  in  the  coiiriunity  where  both 
resided  and  it  was  wilh  appellant  that  i.happert  repeatedly  and  frequently 
discussed  not  only  the  financial  and  other  phases  of  the  partnership 
which  is  the  subject  riiatter  of  this  litigation  but  other  and  various  business 
enterpi-ises.   The  Belvidsre  Tiepublican  had  been  for  si>:ty-five  years, 
prior  to  the  time  ilrs.  Kartin  sold  her  interest  tc  •    '.lant,  exclusively 
ownedj  laanaged  and  controlled  by  laeiubers  of  the  Mcran  family.  For 
more  than  thirty  years  ijhappert  had  recognised  the  business  acuiien  of 
Funderburg,  dependedupon  hiin  for  financial  aid,  requested  his  advice  and 
suggestions  ard.  acted  upon  appellant's  advice  and  suggestions  not  only 
in  connection  with  the  Eelvidere  Republican  but  various  other  enterprises, 
and  prior  to  the  unfortmmte  purchase  by  appellant  of  Mrs.  Martin's 
interest  in  this  nevrspaper  partnership  each  had  the  utmost  confidence 
in  the  other  and  each  entertained  for  the  other  the  highest  regard, 
esteem  and  respect. 

It  was  appellant  along  with  Fra:iJ<:  T.  Mci'an  who  made  it  possible 
for  Shappert  to  go  into  the  contracting  business  under  the  naiue  of  Shappert 
Engineering  Company.  It  was  appellant  who  recommended  that  Shappert 
purchase  the  McCartney  and  Fisher  farms  and  it  was  appellant  who  made  it 
possible  for  him  to  do  so.     It  \«as  appellant  v;ho  interested  Shappert  and 
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made  it  possible  for  him  to  acquire  an  interest  in  the  Belvidere  Lumber 
and  Puel   Company  and  in  several  lumber  yards.  It  was  appellant  to  whom 
Shappert  turned  when  he  desired  to  purchase  the  interest  of  Mrs.  Koran 
in  the  partnership.  It  vras  appellant  who  at  ohappert's  request, 
advised  Mrs.  lioran  to  sell  to  3>iappert  and  it  was  appellant  who  furnished 
Jhappert  with  the  money  to  make  that  purchase. 

The  chancellor  found,  and  the  evidence  sustained  the  finding, 
that  a  vieek  before  appellant  received  the  assignment  of  Krs.  Martin's 
interest  appellant  was  infonrued  by  ahappert  that  he,  Shappert,  intended  to 
purchase  the  interest  which  appellant  acquired  and  that  appellant  agreed 
to  loan  3haiDpert  the  exact  amount  of  rioney  ^jhich  appellant  paid  Lrs. 
Martin  and  which  ohappert  informed  appellant  he  had  determined  to  pay  her. 
It  was  during  this  seven  day  period  that  ohappert  ifas  not  in  Belvidere  or 
was  ill  at -his  home. 

According  to  the  testimony  of  Owen  Johnson,  appellant's  attorney^ 
Mr.  Funderburg  called  him  at  his  home  on  Saturday  morning,  jjecember  7th, 
1957  and  told  hin  that  they  \:i.r-.  ^oing  over  to  _  „.„„j.ta  I'lartin's  home 

and  tliat  he  was  ''dcitig  sometliing  I  have  no  business  doing  but  I  don't 

Appellant  then  said 
want  two  women  taken  advantage  of'l/xx^  that  he  was  going  to  offer  Mrs. 

Martin  -50,000.00  for  her  interest  iii  the  Belvidere  idly  Republican.  The 

record  further  discloses  that  on  iionday  morning,  Jecember  9th,  the  bill 

of  sale  which  conveyed  the  interest  of  Krs.  Kartin  in  the  partnership 

to  appellant  was  executed  in  the  office  of  Johnson  and  according  to 

appellant's  testimony  he  there  told  iirs.  Martin  tlaat  if  she  ever  clianged 

her  mind  and  wanted  to  buy  her  interest  back  she  could  do  it;  that  he 

bought  her  interest  in  order  to  protect  her  because  he  felt  she  was  left 
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in  the  •  lurch'  by  3happert  iimsnmch  as  he,  Funderburt',  had  recomnended 
to  Mrs.  K.iran  to  seli.,  t+.  b^ing  his  understanding  that  •Ai»]priert  was  to 
pay  Mrs.  Martin  for  her  interest  upon  Uio  cnne  basis  that  i'.ra.  I'.oran's 
interest  had  been  acquired  by  .jhappert.   In  fact  ,  continued  a^jpellant, 

it  wasn't  that  I  wanted  the  paper.  I  told  her  that,  I  said  'I  got 
a  paper  to  sell  but  not  to  ohappert'  . 

The  author  of  the  Article  on  Trusts  in  5"-  ■^*   Jur,  sec.  2lQ, 
pp.  167,  168  says  that  a  constructive  or  implied  trust  la  a  trust  bj'- 
operation  of  law,  which  airises  contrary/  to  intention  against  One,  who 
by  fraud,  actual  or  constructive,  t^y  any  £oxvi  of  unconscionable  conduct, 
concealment  or  questionable  laeans  or  who  •'in  any  way,  against  equity 
and  good  conscience,  either  has  obtained  or  holds  the  lerjal  title  to 
property  which  he  ought  not,  in  equity  and  good  conscience  hold  and 
enjoy  .  Again  this  author  saysi  A  constructive  trust  histBrically 
and  inherently,  involves  an  extension  of  the  doctrine  of  equitable 
consideration  to  cases  of  fraud,  actual  or  constructive,  aM  at  tines 
involves  only  a  constructive  fraud  that  ir>  not  ranch  more  in  substance 
then  a  refusal  tc  perfoi^  a  duty  inquired  in  equity'.  (5'^'-  ^^'   '^"ur. 
Title  TxTists,  sec.  133,  p.  14?) 

'  In  Beatty  v.  Guggonheiia  L:a)loration  Co,  225  N,I.  37S,  380, 
122  N.E.  378  Judge  Cardoso  defined  a  constructive  trust  as  Hhe 
fonaula  tiirougiri  whieh  th&  conscience  of  equity  finds  ei^pression.  './hen 
propejrty  has  been  acquired  in  such  cireuastances  that  the  holder  of  the 
legal  title  laay  not  in  good  conscience  retain  the  beneficial  interest, 
equity  converts  him  into  a  trustee  . 
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Perhaps  appellant  was  prompted  by  the  most  lofty  and  benevolent 
motives  lAien  ke  began  negotiating  with  Hrs.  Martin  to  acqxiire  hor  interest 
in  this  partnership.  lie  was  not  very  considei-ato  of  his  friend,  h'>wever, 
when  he  stated  he  didn't  want  any  interest  in  the  newspaper  and  that  it 
was  for  sale  but  not  t  -  ohappert.  It  is  true  that  api->ellant  was  not  the 
agent  of  ohappert  during  liis  negotations  \n.th  Mrs,  Llartia  durin^j  the  first 
week  of  Dectauber,  195?  and  we  recognize  that  the  existence  of  friendsliip 
and  the  relation  of  debtor  and  creditor  dooG  not  of  itself  show  a  fiduciary 
relation.  (Tiubin  v.  i-iidliasky,  321  111.  Jb,  ';-';0,'i-a).  In  vie^.-  of  all 
the  facts  disclosed  by  this  record  appellant  should  have  informed  oliappert 
of  his  proposed  action.  To  raaain  silent,  under  the  circiuaatances,  ontil 
he  had  procured  an  assigimont  of  Mrs.  Martin's  interest  to  biiiself  was  most 
inequitable.  As  ihappert's  banicer,  business  associate-,  intiEiate  friend, 
coiifidant  aisd  social  cost^sanion,  appellant,  it  seems  to  us,  obtained 
the  legal  title  to  Mrs.  iiartin's  interest  in  this  partnership  which  ho 
ought  not,  in  equity  and  good  conscience,  be  peimtted  to  retain.  The 
acquisition  by  appellant  of  tlK^  interest  of  Hrs.  liartin  in  i±ii3 
partnei-ship,  under  the  facts  and  circui.'i3tai-ice3  disclosed  by  this  record 
created,  under  tlie  authorities,  a  constructive  trust.  liiis  relationship 
50  existing  prior  to  Jececibor  9,  1957  precluded  appellant  from  doiiig  any 
act  for  Ms  ovm  igain  at  the  e;<pen3e  of  that  relationship. 

The  decree  appealed  from  is  affiimedv 


Decree  affirraed. 


McKE/iL,  P,J.  CUKCUR3, 
SPIVfiY,   J.  CuNCUaS. 
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CLAUDE  BAILEY, 

Plaintiff- A  ppe  llant, 
vs. 
HOWARD  SCKROEDER, 

De  f e  ndant-  A  ppe  I  le  e  . 


?  ^  H^M.  noun  inc^i^ci  0,.u>.^ 


Appeal  from  the 
Circuit  Court  of 

Bureau  County. 


^4  I-„A^ftn7 


SPIVEY,   J.    - 

Plaintiff  appeals  from  an  adverse  judgment  on  ais  complaint 
for  the  retui'n  of  Nins    Hundred  Dollars  ($900.  00)  fjaid  to  tae  defendant  for 
two  thousand  (2,  000)  bales  of  hay  sold  by  the  defendant  but  rejected  by  the 
plaintiff  as  not  according  to  tae  irr.plied  warranty  in  a  sale  by  saix-ple.     T.^e 
Circuit  Court  of  Bureau  County  found  the  defendant  not  guilty  as  to  plaintiff's 
complaint  and  entered  judgraent  accordingly. 

At  a  public  sale  on  January  B,    1952  plaintiff  purchased  and  paid  for 
two  tiiousand  (2,000)  bales  o£  clover  iiay.     He  paid  forty-five  cents  ($.45)  per 
bale  and  made  the  purcaase  in  reliance  upon  sample  bales  exhibited  by  tne 
ssller.     Delivery  of  the  hay  was  tendered  at  the  defendant's  farm  and  the 
plaintiff  accepted  twenty-eight  (28)  bales  as  being  in  accordance  to  the 
sanr^ple  and  rejected  the  balance  of  the  goods  tendered.     Plaintiff  asserted 
and  now  contends  that  tJtie  balance  of  the  goods  tendered  were  not  in  accordance 
with  the  contract  or  as  warranted  by  the  sale  by  sample. 

In  a  sale  by  sample,    §16  of  the  Uniform  Sales  Act,   Chapter 
121-1/2,   III.  Rev.  Stat.    1951.  governs.Subsection  (a)  provides: 
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''Ihere  is  an  Lmpiied  warranty  that  ti-ie  bulk  shall  correspond  wit.i  the 
sample  in  quality.  "    Assuming  arguendo  only  that  the  hay  did  not 
correspond  witn  the  sample,   then  tiiere  was  a  breach  of  warranty  and 
plaintiff's  remedy  would  be  for  tliat  breach. 

Section  69  of  the  Uniform  Sales  /ict,   Chapter  121-1/2, 
Illinois  B-cvised  Statutes,    1951  makes  provision  for  remedies  for  breach 
of  warranty.     So  far  as  it  is  applicable,   this  section  provides: 

(1)    V/here  there  is  a  breach  of  warranty  by  the  seller, 
the  buyer  n-.ay,   at  his  election 

*  DC  If 

(b)    Accept  or  keep  tlie  goods,   if  the  property 
therein  has  not  passed,   and  znaintain  an  action 
against  ttie  seller  for  damages  for  the  breach  of 
warranty 

*  *  * 

(d)    Rescind  the  contract  to  sell  crthe  sale  and 
refuse  to  receive  the  gpods,   or  if  the  goods  have 
already  been  received,   return  them  or  offer  to 
return  thera  to  the  seller  axid  recover  the  price  or  any 
part  tliereof  which  has  been  paid 

*  *  « 

(7)    In  case  of  breach  of  warranty  of  quality,   such  loss,   in 
the  absence  of  special  circumstances  sliowing  proxixnate  dan^age  of  a  greater 
amount,   is  tiie  difference  between  the  value  of  the  goods  at  the  time  of 
delivery  to  the  buyer  and  tlxe  value  they  would  have  had  if  they  had  answered 
to  the  warranty. 

Plaintiff,   tlius,   had  a  choice  of  remedies.     Me  could  rescind 
and  recover  the  purchase  price  or  accept  the  goods  aid  maintain  an    action 
for  tlie  difference  between  the  contract  price  and  the  value  of  the  goods 
accepted.     Plaintiff's  complaint  is  based  upon  the  theory  of  recission  and  prays 
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for  the  return  of  the  purchase  price.     Kowever,   plaintiff  never  ox'fered  to 
return  the  hay  which  ne  had  accepted  as  being  in  accordance  with  the 
contract.      He  un^^uaiifiediy  rejected  zrxost  of  the  hay  but  did  accept  twenty- 
eight  (28)  bales  which  were  not  tendered  to  tne  plaintiff.     The  trial  court 
found  that  this  action  arrjounted  to  an  acceptance  of  the  goods  and  eo  excluded 
plaintiff'8  recovery  of  the  purchase  price. 

The  law  of  Illinois  has  long  been  settled  that  failure  to 
return  consideration  in  full  defeats  an  attempted  reclsi^ion.     In  Wolf  et  ai 
V.   Dietzsch,   75  III.   205,   210,   ttie  court  said,    "Ihe  doctrine  repeatedly 
announced  by  this  court  is,   that  a  party  cannot  affirn-a  a  contract  in  part, 
and  rescind  as  to  the  residue.     K  he  rescinds  he  aiust  do  so  in  to  to.     i.e 
must  put  the  opposite  party  in  as  good  a  condition  as  he  was  in  before  tiie 
sale,  by  a  return  o£  the  property  purchased  unless  it  is  entirely  wortlUess.  " 
To  tlie  same  effect  is  Rigdon  v.   Walcott,    141  III.   649;  31  N.  S.    158  and  Glen 
V.   Dodson,   347  III.   473;  180  N.E.   393.     in  the  latter  case  the  court 
stated,   "The  inability  of  the  party  to  restore  the  consideration  will  not 
relieve  him  ivoxn  the  necessity  ol  doing  so,  and  it  is  not  sufficient  to 
offer  to  set  off  the  amount  against  what  is  claimed  from  the  other  party.  " 

The  trial  court  concluded  that  when  plantiff  accepted 
twenty-eight  (28)  bales  of  the  hay  delivered,  he  in  effect  accepted  the  goods 
which  were  the  subject  of  the  sale,   and  did  not  attempt  to  rescind  the  sale. 
The  Court  said:    "Aflsr  this  election  his  remedy  was  not  for  the  recovery 
of  the  purchase  price,  but  for  daxnages  for  breach  of  warranty  *  *  *    The 
measure  of  daxrages  in  such  a  case  is  the  difference  in  value  between  the 
goods  as  they  are  and  the  value  of  the  goods  had  they  answered  the  warranty.  " 
Plaintiff  offered  no  evidence  on  this  theory  of  damages  and  for  this  reason 
alone,  the  court  deternciined  the  issues  adverse  to  the  plaintiff. 

Having  failed  to  prove  any  damages  according  to  the  only 
applicable  rule  for  the  breach  of  a  warranty,   the  trial  court  properly  found 
for  tlie  defendant  on  the  corr^plaint.     Ivioore  Furniture  Co.  v.  Sloane,    166  III. 
457;  46  N.E.    1128;  Wheelock  v.   Berkeley,    138  III.    153;  27  N.E.   942;  Olney 
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Seed  Co.  ,   luc.    v.    Johnson  FarniEi^uipirient  Co. ,   342  111.   i^pp.    549; 
97  N.  £.   2d  480. 

Judgment  affirnied. 

McNeaj   P.J.    and   Dove   J.    Concur 
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